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International Law* 
By 
Hon. Joun S. Dawson 
Chief Justice, Kansas Supreme Court 


International Law is the sum of those rules and usages to which civilized 
nations conform in their dealing with each other. 

At the threshold, the intelligent layman is halted by his conception of 
law as the statutory pronouncement of some body clothed with power to 
legislate. Obviously international law will not accord with that idea. 

But let us look for a moment at the sources of American law, or the law 
of any country having a system of law similar to our own. Very little of it 
has its origin in legislation. The law which governs the business affairs 
and personal relationships of the people of Dallas, of Winnepeg, Liverpool 
or Capetown owes very little to legislative enactments. In the run-of-the-mill 
class of lawsuits which come before the district court of Dallas County, it 
is seldom that it can be decided by any statute enacted by the Texas legis- 
lature. If the legislature has been far-sighted enough to have enacted a 
statute governing the subject, well and good. The statute will be applied 
and judgment decreed accordingly. But if there is no statute to guide the 
court, and in nine cases out of ten there is none, we cannot throw the case 
into the waste basket. It must be decided. But how? By the application of 
rules of law derived from the prior decisions of learned judges or by the 
writings of jurists on legal subjects which have heretofore reached an ap- 
proximation of justice in not dissimilar circumstances. Those juristic writ- 
ings merely reflect their authors’ views of what is right and wrong, but they 
are adopted and applied, in the want of some more authoritative rule of law, 
by eminent courts from Massachusetts to New Zealand, and from Oregon 
to South Africa. This vast reservoir of legal principles to which lawyers and 
judges are compelled to resort—because they have nothing else to go by—is 
called the common law. 


* An Address delivered before the Dallas Bar Association in Dallas, Texas, March 22, 1940. 
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International Law has been built up in much the same way. Captious 
quibblers have always inveighed against the term “international law” as a 
misnomer because it is not the ukase of a lawmaker and for want of ma- 
chinery for its enforcement. 

That body of learning known as international law is found in the books 
of great writers, in historic incidents, in treaties, in the decisions of courts, 
in instruction of governments to their diplomatic representatives, in the cor- 
respondence of statesmen, in the pronouncements of international conven- 
tions, and in international usage. 

Like other branches of jurisprudence, international law had its inception 
in ancient times. While the pages of history are smeared with blood and 
tears because of man’s inhumanity to man, the student will discover many 
incidents reflecting the inherent goodness of many rulers in authority, even 
in the remotest ages. The cynic will say that the Old Testament is a bloody 
book, which cannot be denied, but not all its pages are gruesome. If it tells 
of man’s cruelty to his fellows, it also tells of prophets and seers who fore- 
told of a better time to come when men would beat their swords into plow 
shares and their spears into pruning hooks, when nation shall not lift up 
sword against nation, neither shall they learn war any more. I have heard 
the Old Testament denounced as a book of unrelieved depravity, and yet 
in Deuteronomy, the Hebrew book of the law, I read: 


“zo When thou comest nigh unto a city to fight against it, then 
proclaim peace unto it. 

“11 And it shall be, if it make thee answer of peace, and open unto 
thee, then it shall be, that all the people that is found therein shall be 
tributaries unto thee, and they shall serve thee. 

“12 And if it will make no peace with thee, but will make war 
against thee, then thou shalt besiege it; 

“13 And when the LORD thy God hath delivered it into thine 
hands, thou shalt smite every male thereof with the edge of the sword: 

“14 But the women, and the little ones, and the cattle, and all that 
is in the city, even all the spoil thereof, shalt thou take unto thyself; 
and thou shalt eat the spoil of thine enemies, which the LORD thy God 
hath given thee.” 


The ancient usages of international law were greatly modified by the 
rise of Rome to world dominion. When her sway extended from Arabia to 
Britain, and the Mediterranean Sea was a Roman lake, the jus gentium of 
Roman law was sufficient for every purpose. Bible students cannot fail to be 
impressed with the Pax Romana of the age of Augustus and the early Caesars. 
During the life time of Christ and of St. Paul no passports were needed. The 
early Christian missionaries journeyed across provincial and national bound- 
aries, to Cyprus, to Phrygia, Galatia, and Macedonia, to Corinth and Thes- 
salonica, as readily as we cross the state lines of Missouri, Illinois and In- 
diana. Except at the boundary line of the United States and’ Canada no such 
freedom of migration across national frontiers exists in all the world today. 

On the downfall of the western Roman empire in 476 A.D. the ensuing 
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turmoil caused by invading Goths, Vandals and Huns throughout the former 
imperial provinces gave no opportunity for any sort of law to exercise its 
dominion. When the war-drums speak, the law is silent—domestic law and 
international law also. The term “domestic law” is one of my own in- 
vention. By that term I mean the national or state law to distinguish from 
international law. For domestic law, legal writers use the term “municipal 
law,” but to the layman the concept of municipal law is likely to suggest that 
rather restricted branch of the law which deals with the affairs of city gov- 
ernments. 

Even in the most violent and lawless times which succeeded the down- 
fall of Rome, the influence of the Christian Church tended to assuage the 
brutalities of the times. Many of the popes were statesmen as well as church- 
men, and they exercised a restraining influence on the barbarous invaders 
of Western Europe and northern Africa. A notable instance was the “Truce 
of God” in which the pope forbade all warlike strife between Thursday 
evening and Monday morning. The same humane motive prompted the 
church authorities to proclaim many fast days, or holy days, which crowded 
the calendar during the middle ages. 

One of the greatest of the popes in medieval times was Leo III whose 
ambition it was to revitalize the Roman empire. In his age there lived a 
dramatic figure, Charlemagne, King of the Franks, around whom it seemed 
possible to reconstruct the empire of the Caesars. And so in A.D. 800, at 
Pope Leo’s instigation, Charlemagne assumed the title of Emperor. He ex- 
tended his dominion from the Pyrenees to the North Sea, eastward to the 
present confines of Russia, and southward to the seven-hilled city on the Tiber. 
Thus was founded the so-called “Holy Roman Empire” which endured 
nonimally, at least, for a thousand years, until its termination by Napoleon. 
It never did include all the empire of the Caesars but did include some 
regions where Caesar’s eagles never flew. It has been said of this Holy Roman 
Empire that it was neither holy, nor Roman, nor empire. There was a vary- 
ing modicum of truth in that remark, depending for the time being on what 
manner of man held the imperial scepter and what manner of man was 
the reigning contemporary on the throne of St. Peter, and on what measure 
of cooperation they gave to each other. 

Nations in the modern sense scarcely existed in medieval times. Walled 
cities and small trading states like those of the Hanseatic League did exist 
in spite of the general lawlessness, and they observed some rules of law in 
their commercial dealings. 

We call those times the Dark Ages. What principles of common hu- 
manity did prevail were practiced by the conquering Moslems rather than 
by so-called Christians. It was an oft-avowed tenet of the Church that good 
faith and fidelity to the pledged word need not be kept with heretics and 
infidels—as witness the violation of the safe-conduct given to John Huss by 
the Emperor Sigismund. Machiavelli taught that: 

“A prince that is wise and prudent cannot, nor ought not to keep 


his parole, when the keeping of it is to his prejudice, and the causes 
for which he promised are removed.”—Mac. “The Prince,” ch. 18. 
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Contrast with this the instructions of Abu Bekr, first of the caliphs suc- 
ceeding Mahomet, when he sent forth his legions to extend their conquests: 





“When you meet your enemies in the fight, comport yourselves as 
befits good Moslemah . . . If God should give you the victory, do not 
abuse your advantages, and beware how you stain your swords in the 
blood of him who yields; neither touch ye the children, the women, nor 
the infirm old men whom ye may find among your enemies. In your 
progress through the enemy’s land, cut down no palms or other fruit 
trees; destroy not the products of the earth; ravage no fields; burn no 
dwellings; from the stores of your enemy take only what you need for 
your wants. Let no destruction be made without necessity, but occupy 
the cities of the enemy; and if there be any that may serve as an asylum 
to your adversaries, them do you destroy. Treat the prisoners and him 
who renders himself to your mercy with pity, as God shall do to you in 
your need, but trample down the proud and rebellious, nor fail to crush 
all who have broken the conditions imposed on them. Let there be no 
perfidy nor falsehood in your treaties with your enemies; be faithful 
in all things, proving yourselves ever upright and noble, and main- 
taining your word and promise truly. Do not disturb the quiet of the 
monk or hermit, and destroy not their abodes, but inflict the rigours 
of death upon all who shall refuse the conditions you would impose 
on them.”—Walker’s History of the Law of Nations, page 76. 


Arabian writers denounced destruction of crops, plundering unwalled 
towns, burning houses, and cutting down trees. They characterized all such 
acts as “barbarous extravagances altogether unknown to regular warfare.” In 
the opinion of Moslems, the Northmen who ravaged the coasts of Britain, 
France and Spain, were no better than savages. 

However, even in the worst of times there were some good men who 
wrote and spoke in behalf of humanity, who strove to disseminate the idea 
that what was right between man and man was likewise right between tribe 
and tribe, irrespective of race or creed or tongue. The age of chivalry made 
a wholesome contribution towards a more humane standard of conduct— 
teaching that it was the duty of a knight to protect the innocent, the wronged 
and the oppressed; and gradually, if slowly and with many deplorable lapses, 
western Europe came to a dimly realizing sense that what was right between 
neighbors was also right and proper between races, tribes and principalities. 

In the fifteenth and sixteenth centuries, certain events occurred whose 
far-reaching consequences still register their effects in the rules of law govern- 
ing the lives of men and of nations. The conquest of Constantinople by the 
Turks in 1453 and the discovery of America in 1492 paved the way for an 
altogether different world. The invention of printing in 1454 supplied the 
means of orienting men’s minds to the new age. Came also the religious 
wars, the feuds between the emperors and the popes, the disruption of Christ- 
endom by the Reformation—all of which culminated in the Thirty Years’ 
War, 1618-1648, which raged from Poland to Spain and from the Nether- 
lands to Italy. Its common-place incidents duplicated the worst atrocities of 
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Genghis Khan. Within twelve hours after the capture of Magdeburg, 20,000 
men, women and children were charred corpses in the ashes of their city. 
During the siege of Leipsic, men and women were stripped, scourged, cropped, 
yoked, and subjected to such barbarities that the heart sickens at their re- 
cital. In the villages of Pomerania, men were tortured, women outraged, 
and children roasted in cellars where they had taken refuge, until the smoke 
of universal conflagration gave the mercy of death to the stricken land. 

The Thirty Years’ War began over a dispute about the succession of 
sovereignty in Bohemia. It developed into a contest between Protestantism 
and Catholicism. It then evolved into a series of rivalries over the boundaries 
of petty German states and the seizure of Church lands by jpetty German 
princes, and disputes about the authority of the Emperor and the Pope. 

Among the notables or notorious figures of that tragic time were three 
or four of the Popes, Cardinal Richelieu, the Emperor Ferdinand, Frederick 
the Elector, Tilly, Wallenstein, Gustaphus Adolphus, and Turenne. Wher- 
ever their armies passed, the land was seared as with a consuming flame. 
People withdrew to the forests and caves and lived like wild animals. In 
the devastated regions the population dwindled from 30,000,000 to 12,000,000. 
A whole generation was born and grew to maturity who had never exper- 
ienced the meaning of peace. 

There was no law except the will of the military force on the spot for 
the moment. All notions of justice, of morality, of humanity, which had 
taken root in the hearts of men were swept away. There was no faith kept 
even among allies. Inconvenient persons like Henry IV of France, the Duke 
of Buckingham, William the Silent, and the ever-victorious Wallenstein were 
removed by assassination. Armies changed sides overnight, but the war 
dragged on because none had sufficient influence to stop it. And when men 
did set about the task of making peace, the internal feuds existing between 
partisans often revealed greater hostility than against adversaries; so that the 
conferees had to be divided into two groups, one to sit at Munster and the 
other at Osnaburg, cities of Westphalia located thirty miles part; and even 
then it took four years of conferences to effect a treaty of peace. That treaty, 
however, known as the Peace of Westphalia (1648) marks the beginning of 
modern international law, because civilization could not return to a long- 
afflicted Europe and recommence the structure of a livable world without it. 

Most fortunately the basis for such a body of law was at hand. In'162s5, 
when the Thirty Years’ War had run half its course, Hugo Grotius, a Hol- 
land lawyer and scholar, published his book “De Lego Belli ac Pacis”—“Con- 
cerning the Law of War and of Peace.” What Blackstone’s Commentaries 
were to the common law of England and America, what Bacon’s Novum 
Organum was to modern science, what Darwin’s Origin of Species was to 
modern biology, so was the great and timely work of Hugo Grotius in the 
field of international law. Grotius grew to manhood while the Thirty Years’ 
War was raging. He saw his own country desolated and witnessed all Europe 
torn by endless distractions. The solution he offered for the afflictions of man- 
kind was that all rulers of peoples should recognize the existence of a field 
of law which transcended the boundaries of race, religion or nationality. Such 
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an attitude, he argued, merely acknowledged the facts of the natural law of 
life—the essential kinship of our common humanity, and that it furnished 
the true basis for all law. 


Grotius’ teachings are strikingly simple and obvious. The tenets he 
sought to inculcate are readily grasped by laymen; and the statesmen who 
have had it in their power to give force and direction to the law of nations 
in the last three hundred years have usually been laymen, not lawyers. In- 
deed the lawyer, trained to probe through superficialities and first impres- 
sions to arrive at ultimate verities, is not well fitted for leadership where 
popular opinion is required to back up his political commitments. Con- 
sider John Jay, America’s foremost lawyer in Washington’s time, and the 
universal execration he and his treaty with England received at the hands 
of his countrymen. 


It has always been easier for oligarchies and dictatorships to make a treaty 
of peace than for a democracy—especially where the latter is not victorious 
in the war which precedes the peace. 


Gustaphus Adolphus so greatly admired Grotius’ book that he carried 
it with him in his campaigns, and slept with it under his pillow. He in- 
structed his minister, Oxenstiern, to take Grotius into his services; and while 
the warrior King did not survive the war, his daughter, Queen Christina, 
appointed Grotius as Sweden’s ambassador to France and gave him other 
honorable recognition. ~ 


It is on Grotius’ formula that the common instincts of humanity are the 
true basis for the development of the law of nations that progress in that 
field has been made since the Peace of Westphalia. Nations are merely 
aggregations of individuals and the accidents of geography should not lessen 
their right to the security of universal law. Such universal right should bind 
all men everywhere and should not be set aside on the excuse of special time 
or circumstance. In short, there is a law of nations which should be observed 
in war, as well as a law of nations which is observed in times of peace. And 
while the latter must be silent in war time, there are certain rules of natural 
law which should not be held in abeyance in time of war because the com- 
mon instincts of humanity forbid their disregard—non-combatants should not 
be bombarded, captives should not be mistreated, the women of the van- 
quished should not be dishonored, a flag of truce should not be violated, 
wells should not be poisoned, crops and orchards of peasant and husbandman 
should not be despoiled. In the World War, when the invading Germans 
were forced to relinquish certain French areas, many orchard trees were found 
to be cut down; and it is said that French soldiers, hardened veterans of years 
of carnage, burst into tears of rage and despair at the seeming wantonness 
of their retreating foe. 

The effect of Grotius’ teaching was so pronounced that in the terri- 
tories left desolate by the armies of Tilly and Wallenstein, a century later 
the armies of Marlborough of England, Eugene of Austria and Villars of 
France marched and fought with little or no hurt to non-combatants. 


A few months ago when the great debate on the repeal of the Embargo 
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was being waged in Congress, I chanced to look into Grotius’ book and this 
pertinent statement caught my eye: 


“It is the duty of those not engaged in the war to sit still and do 
nothing that may strengthen him that prosecutes an ill cause, or hinder 
the motions of him that hath justice on his side."—De Lego Belli ac Pacts, 
III. 17, 3. 


The Peace of Westphalia ended for good and all the religious wars 
which had convulsed Europe for so many centuries. The independence of 
certain states was established, the local sovereignties of many principalities 
within the Holy Roman Empire were acknowledged. The rise of modern 
states of continental Europe followed in consequence. 

Thenceforward the main causes of war were to be economic rivalries, 
acquisition of newly discovered lands beyond the sea, and personal aggrandize- 
ment of rulers and the ambitions of dynasties. Our own colonial wars had 
their origin in some of these. (King Williams’ War, 1689-97; Queen Anne’s 
War, 1702-13; King George War, 1744-48; and the French and Indian War, 
1754-63.) These wars were merely incidents of larger contemporary con- 
flicts in Europe. But throughout the eighteenth century in which they were 
waged the international rules of law were accorded a measure of respect un- 
dreamed of in the Thirty Years’ War. In the several treaties which closed 
the successive wars of the eighteenth century, some specific additions to the 
body of international law were achieved. 

The Napoleonic Wars, too, made their contribution, for, as Hosea Biglow 
cynically remarked, “Civilization doos get for’ad somehow upon a powder 
cart.” 

By the time the redoubtable Corsican had become a permanent if not 
contented guest of John Bull at St. Helena, the general attributes of sov- 
ereignty as now understood had become fairly settled. That sovereignty ex- 
tends over adjacent waters for a distance of three miles off shore—the range 
of a Napoleonic cannon shot. The deck of a ship is part of the territory of 
the homeland of its owner. The broad oceans are the free highways of the 
world for all who choose to go down to the sea in ships. 

Bays and arms of the ocean are roughly classified as open seas and closed 
seas. Closed seas are regarded as territorial waters of the adjacent country 
and subject to its exclusive sovereignty. Where a river or a narrow gulf 
constitutes a national boundary, the dominion of each nation riparian thereto 
extends to the middle thread of the main channel. Some of these rules of 
international law are regularly invoked to govern controversies between states 
of our own country. In the great lawsuit between Missouri and Illinois, over 
the discharge of Chicago’s sewage into the Illinois drainage canal and the 
consequent pollution of the Illinois river which is a tributary of the Missis- 
sippi, which in turn is vital to the well-being of St. Louis, and which involved 
a substantial lowering of the water level of Lake Michigan, the United States 
Supreme Court appointed Charles Evans Hughes as commissioner to hear the 
case. In his report covering three or four years’ investigation he said that 
the controversy was of such gravity and of such far-reaching consequence 
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to the states concerned and to their principal cities that if such a controversy 
had arisen in Europe it would inevitably have had to be settled by the arbit. 
rament of war. In this country it was settled by nine wise old men! 

Another established principle of international law is that the internal 
affairs of a country are no concern of other nations. If a government dis- 
approves of the internal conduct of another country it may sever diplomatic 
relations with it. But if the nation disapproved of maintains a more-or-less 
orderly government it should be recognized as a government de facto, and 
if it endures for a considerable time it becomes a government de jure, and a 
refusal to recognize it tends to international confusion and disorder. Under 
the ordinary rules of international law the protracted refusal of Presidents 
Coolidge and Hoover to recognize Russia as a de jure or at least a de facto 
government was not in accord with international usage; and Franklin Roose- 
velt’s termination of that anomalous situation was correct. It is one thing 
to disapprove of the character and policies of a government; it is quite an- 
other to deny that government’s existence. 

The years of peace which follow war are usually fruitful in crystallizing 
into international law certain features of it which prior to the war had been 
the subject of acute debate. A familiar instance of this was Britain’s claim 
of right to search American ships for seamen of British birth. Its contention 
was, “Once an Englishman, always an Englishman.” That contention was 
one of the causes of the War of 1812. In the treaty of Ghent which 
ended that war in 1814, the contentious subject of impressment of seamen 
was not mentioned; but now for 126 years Britain has acquiesced in the 
American view of expatriation and naturalization of citizens and both 
countries now deny the German and Italian theory of dual citizenship which 
is, that while their nationals may acquire rights of citizens in another country 
they do not cease to be citizens of the country of their nativity and subject to 
its 'aws. That doctrine, if persisted in, may some day lead to serious trouble. 

One of the most notable efforts to advance and systematize the law of 
nations was accomplished by the Treaty of Paris, 1856. Nearly all the leading 
nations participated and assented to its pronouncements. It abolished pri- 
vateering, which was a detail to which our American delegates could not 
assent because the subject is embedded in our constitution, but since that treaty 
was made our government has not issued any letters of marque or reprisal. 


Other prouncements of the Treaty of Paris were: 


—A neutral flag covers an enemy’s goods except contrabrand of war 
—a rule being violated by France and Britain in this war, if they get 
away with it. 

—Neutral goods are not liable to capture in enemy ships. 

—Blockades to be binding must be effective: paper blockades are not 
recognized. Violation of this rule by Germany was one of the primary 
causes which constrained the United States to enter the World War. 

—Unfortified cities are not to be bombed. This rule was violated 
by Germany in the World War when it bombarded Scarborough and 
Whitby, two inoffensive summer resorts on the Yorkshire Coast of Eng- 
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land. Germany pretended that they were fortified—which was true to 
this effect: There were forgotten fortifications thereabout which had 
become obsolete in the Napoleonic wars a hundred years before. 


Recently President Roosevelt has repeatedly denounced the bombard- 
ment of unfortified towns and the useless and wicked slaughter of non- 
combatants, in Spain, in China, in Poland and in Finland. In the present 
war between the western allies and Germany, all three are on the gui vive 
for expected large scale bombardment of their civilians to begin, but each 
hesitates to commence this particular depravity because of the certainty of 
swift and awful retaliation. 

In the famous Hague Convention of 1899, the law of nations took some 
further steps forward. It declared that Christian ethics should constitute the 
standard of conduct of all nations in their intercourse with each other. The 
Japanese acquiesced with a reservation that its assent should not imply its 
commitment to the religious basis of the avowal. The Turks gave ready assent, 
explaining that Moslem ethics had always been so much higher than Christian 
that its dealings with other nations were already on a higher standard than 
the Hague Convention exacted! 

By international conference, the hospital corps of an army in war time 
is immune from hostility. The Red Cross and the Red Crescent are immune. 
Dum-dum bullets and certain explosives are taboo. The Suez Canal is to be 
kept open to friend and foe in time of war, and no warlike operations are to 
be committed within a prescribed distance of its outlets. This rule of law was 
decreed by the Treaty of Constantinople in 1884, which ought to dispel the 
criticism against Great Britain which was that if she had been sincerely op- 
posed to Mussolini’s lawless adventure in Ethiopia he could have been stopped 
in short order by closing the Suez Canal. That canal was kept open through- 
out the entire World War except for one brief afternoon—while the British 
were beating off a Turkish force under German leadership approaching to 
destroy it. 

There is in the state department at Washington and similarly in the 
capitals of other nations a group of experts on international law to whom 
every day of the year, in peace times and in war times, there comes a myriad 
of perplexing questions which can only be answered by application of well- 
established rules of international law. Without those universally-acknowl- 
edged rules the commerce of the world would be at a standstill. These rules 
govern the subject of international weights and measures, protect the sub- 
marine cables and govern their use, regulate the servitudes of the air—in 
aviation and by radio. They regulate the navigation of ships at sea and pro- 
vide for their safety and prescribe the tests of liability for collisions at sea. 
They regulate the operation of lighthouses. All these and many other rules 
just as pertinent are embraced in the settled precepts of law. 

So although there may be a question mark after the title to my theme 
in our printed program, assuredly an established body of law, for the inter- 
course of nations does exist, just as there is a body off United States law and 
a body of Kansas law. Indeed, the constitution of the United States specif- 
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ically recognizes its existence, where Congress is given the power to define and 
punish piracies and felonies committed on the high seas and offenses against 
the law of nations. 

On rare occasions questions of international law come before the Kansas 
Supreme Court, but not nearly so often as they do in the courts of our mari- 
time states. And most of such questions are adjudicated in the federal courts, 
When they do arise in Kansas, however, our lawyers and judges may have 
to study what Grotius and Vattel and Puffendorf and other writers on the 
law of nations have to say on the pertinent subject. 

The last World War unsettled some rules of law to which the nations had 
adhered for a generation or more. The three-mile limit of a nation’s do- 
minion over its coastal waters was manifestly obsolete, since the range of land 
batteries and naval guns had greatly increased since Napoleon’s time. 

During the life of the Eighteenth Amendment and the Volstead Act 
and the consequent increase of smuggling, Great Britain agreed that the 
United States government might exercise the right of police patrol over 
British rum-runners anywhere within twelve miles off shore; but such agree- 
ment could not change the marine-league rule recognized by the law of 
nations. 

The advent of the airplane has largely nullified the law of the air, both 
as to local law and international law. When I began the study of law it was 
elementary that the owner of land had exclusive dominion over and under 
it from the center of the earth to the sky. 

It must therefore be recognized that there is a tendency of international 
law to fall behind the times. But that is also true of domestic law. The 
Kansas legislature or the U.S. Congress may enact a statute which is ex- 
pedient and desirable at a given time, but in ten or twenty years it may become 
a hardship, perhaps altogether unworkable. Decisions of the Kansas Supreme 
Court and of the United States Supreme Court, which are wise and just when 
pronounced may have to be over-ruled in a generation or less because of 
changed conditions or even changed conceptions of what is right. 

Quite naturally the same process of obsolescence goes on in the field 
of international law, and so it is not an unalloyed fault of international law 
that it is not comprised of a body of rigid statutory enactments which only 
a world parliament could amend or repeal. It can grow and change, and 
gradually does so, as the enlightened wisdom of statesmen of intelligence and 
good will in places of authority may suggest. 

The most disheartening aspect of the law of nations in our time is its 
flagrant flouting by a few mighty nations. Japan makes war on China without 
a declaration, and with no regard to its rules. Russia, too, makes war on Fin- 
land while it brazenly denies that it is doing so. Even Ghengis Khan and 
Tamerlane did not commit that particular outrage. 

But in denouncing offenses against the recognized rules of civilized war- 
fare we should not forget that there are also shocking crimes within our own 
country against our domestic law—breaches of trusts, illegal monopolies, em- 
bezzlements and what not. Our great cities are sometimes ruled by grafters 
operating under forms of law—familiar instances of such have occurred in 
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New York, St. Louis and Kansas City. Has not the “City of Brotherly Love” 
been stigmatized as “corrupt and contented”? John Bassett Moore, Amer- 
ica’s foremost international lawyer, who served for some years as a Judge of 
the World Court, says that on the whole international law is about as well 
respected as domestic law in the United States. 

Lovers of humanity are prone to be discouraged as to the possibility of 
a world order, of the permanent reign of international law. Again the times 
are evil; but let me ask, are they as evil, is the wickedness of men as flagrant 
and wide-spread, as in the Thirty Years’ War? No, nor as long continued. 
And may we not hope that even now some other Grotius is laboring on a 
formula which will rescue civilization from its threatened downfall, and lead 
the warring nations once more into an era of enduring peace? 

We must hope so. To the generation to which I belong the sunset of life 
approaches. For us who are gray-headed it has been a good world. We can- 
not be content to contemplate that it will be a less comfortable world for 
the younger generation to which we will presently resign it. For the sake of 
all we hold dear, we must not yield to discouragement, we must not despair. 

On the slopes of Mt. Vesuvius, whenever its periodic eruptions and quak- 
ings cease, the stricken people return and rebuild their devastated homes. 
They have always done so since the dawn of recorded time. They will always 
do so. 

So, too, in the realm of law, when the guns roar, the law is helpless; but 
law returns and resumes its empire, whenever the guns cease to speak. It must 
do so. It will do so. 





This Year 

THE FIFTY-EIGHTH ANNUAL BANQUET 
Friday Night, May 24th 

6:30 P.M. — Allis Hotel 
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Succession Taxation of Transfers of Property Where 
Possession and Enjoyment Postponed Until At 
or After Death* 


Each Federal estate tax law since 1916 has contained a provision for tax- 
ation of transfers “intended to take effect in possession or enjoyment at or 
after death.” Most of the state inheritance tax acts have similar provisions 
ante-dating the Federal Act. This language is to be found in Section 302 
of the 1926 law as amended, paragraph c. From its first enactment the gov- 
ernment has sought to apply it broadly, attempting to reach all gifts inter 
vivos in which a life estate is retained by the grantor. 

It will be seen at once that the provision is vague and capable of several 
different interpretations. It could apply simply to gifts causa mortis, or it 
might be construed on the basis of the character of the transfer rather than 
the intent of the transferor. The federal courts, up until recently, have tested 
the transfer on the basis of the time of the vesting of the legal title, that is, 
has the decedent prior to his death parted with the property beyond recall? 
On the other hand, the state courts look to the transfer to see when the 
beneficiaries actually obtained possession in the usufruct sense. Until the 
supreme court of the United States settled the question there was a decided 
division among the circuit ‘courts, some of the courts following the vested 
interest theory, others holding the tax collectible if the beneficiaries did not 
obtain full and complete possession prior to the transferor’s death. Mc- 
Caughn v. Girard Trust Company, 11 F. (2d) 520, decided by the Third 
Circuit in 1926, is a good example of the application of the latter theory. 
In this case the grantor conveyed property to trustees reserving to herself the 
income for life and providing that on her death the trustees were to convey 
the property to her heirs. The court held that the grantor had retained the 
principal incidents of ownership, that is possession and enjoyment, and post- 
poned these incidents to the beneficiaries, and the transfer of the property 
was therefore taxable. 


At about the same time the Second Circuit was deciding the case of 
Frew v. Bowers reported in 12 F. (2d) 625. In this case the grantor conveyed 
$200,000 worth of securities to a trust created some years before by his wife, 
the grantor reserving the income from the securities for his life and at his 
death the property was to go to his two children. The grantor died some 
twelve years after this conveyance and at the time of his death the value of 
the securities had increased to $500,000. A deficiency assessment was levied 
against the estate of the grantor based on the value of the securities at the 
time of his death. The tax was paid under protest and suit commenced for 
its recovery. The Second Circuit held exactly contrary to the McCaughn 
case. This case construed the federal estate tax to be a duty or excise on 
the privilege of transmitting property by death; if there. was no property to 
transmit, there would be no tax, citing Knowlton v. Moore, 178 U. S. 41. 


*EDITOR’S NOTE—The name of the contributor, of this article has been lost. If the author 
will identify himself, we will acknowledge authorship in the next issue. 
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(Which is the case upholding constitutionality of the succession tax act of 
1898, and contains an interesting historical discussion of this form of tax.) 
The court in its opinion said: 


“But further, what is meant by the phrase ‘take effect in posses- 
sion or enjoyment at or after’ the death of the trust creator? The nat- 
ural inclination of every lawyer is to recognize that ‘take effect’ is not 
a phrase of art, to search for some artistic equivalent, and find it in the 
word ‘vest’. But if, as the result of a passage of title, the passing estate 
is vested whether in fee, for life, in remainder or in reversion even 
though subject to divestment by subsequent events, then the transfer is 
complete and so is the ‘possession or enjoyment’, for one ‘possesses and 
enjoys’ a reversion as thoroughly as he does a fee, even though most 
men prefer a fee to a reversion.” 


There was another interesting question in this case, that was the in- 
crease in value of the securities from the time the decedent conveyed them 
to the trustee to the time of his death. The court held that to assess the tax 
on the basis of their increased value took the tax completely out of the ex- 
cise class and made it a direct tax on property. Judge Hand specially con- 
curred, holding that Congress had the right to levy the tax, citing McCaughn 
v. Girard Trust Company, supra, but the manner of levying the tax, that is 
on the increased value of the securities, made it arbitrary, capricious and 
void. 

Another important case is Farmers Loan and Trust Company v. Bowers. 
The case is reported twice, first in the trial court, 15 F. (2d) 706, and again 
in the Circuit Court of Appeals, 29 F. (2d) 14. The case was finally de- 
cided on the vested interest theory, the Circuit Court of Appeals reversing 
the trial court. The facts were that William Astor set up a trust in 1916 in 
which the income was to be paid to charities to be designated by Astor or 
to his issue, the distribution to be provided for in a separate instrument. If 
Astor failed to designate to whom the money was to be paid, then the 
trustees were authorized to pay the money to such charities as to them 
seemed proper. On the death of Astor the principal of the trust was to be 
divided among his issue according to the laws of New York, or as Astor 
might provide by will. The trust could only be altered or revoked by Astor 
with the written consent of the trustee. A short time after creating the trust 
an instrument was executed providing for the distribution of the income. In 
1919 another instrument was executed with the consent of the trustees author- 
izing payment of death taxes out of the trust. A short time after this Astor 
died without making further change. The commissioner of internal revenue 
included the value of the trust in the gross estate on the theory that posses- 
sion and enjoyment were postponed until Astor’s death. The taxes were 
paid under protest and this suit brought for recovery. The trial court ren- 
dered judgment for the government, holding that the beneficiaries had a 
mere expectancy; that their interest could be terminated at any time by 
the settlor. The court regarded the fact that the trustee’s consent was neces- 
sary to any change to be of little importance, taking the view that the secur- 
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ing of the trustee’s consent to any change to be a mere formality. The court 
said: 

“Now when the founder of a trust reserves such power and con- 
trol over a subject matter such as is here present, I think it proper to 
hold that the trusts were, so far as remainders are concerned, so ambula- 
tory as to render them testamentary in character, and includable within 
the tax liability of the estate of the decedent whose death gave them 
the ‘fullness of finality’.” 


The Circuit Court of Appeals in this opinion reversing the trial court, on 
the other hand, attached considerable importance to the fact that Astor could 
only alter or revoke the trust with the consent of the trustee. However, be- 
tween the time of the decision of the trial court and the announcement of 
the decision on appeal, the United States Supreme Court decided the case 
of Nichols v. Coolidge, which will be discussed later. The government at- 
tempted to distinguish the Coolidge case on the ground that Astor had re- 
served power to modify or revoke the trust. The court answered this argu- 
ment by saying that the power was limited and not a general power; that 
the power reserved was not a property right nor an interest in property and 
nothing was left in Astor to pass by his death. 


Nichols v. Coolidge, 274 U. S. 531, is one of the more important cases 
dealing with this question and more or less settled the conflict in the federal 
courts. Mr. and Mrs. Coolidge conveyed real estate to their sons without 
consideration but absolute in form. The transfer was made prior to the en- 
actment of the statute under consideration. The sons then leased the prop- 
erty back to their parents at a nominal rental for a period of one year and 
providing for annual renewal until written notice was given by either party. 
In the tax return filed by the executors of the Coolidge estate this real estate 
was omitted and a deficiency assessment was made by the commissioner of 
internal revenue. The assessment was paid under protest and this suit com- 
menced for recovery. The court held that the sons had a right of possession 
from the time of the conveyance and their rights were in no way dependent 
upon the death of their parents. The court quoted from Edwards v. Slocum, 
264 U. S. 61: “This is not a tax upon a residue, it is a tax upon his net estate 
by a decedent. . . It comes into existence before and is independent of the re- 
ceipt of the property by the legatee. It taxes, as Hanson, Death Duties puts 
it . . . ‘not the interest to which some person succeeds on death, but the in- 
terest which ceased by reason of the death’.” The court further held the 
portion of the statute attempting to tax transfers made prior to the enact- 
ment of the statute void. 

To the same effect is Miller v. United States, 273 U. S. 683, where the 
irrevocable conveyance was to trustees to pay 75% of the income to the settlor 
and 25% to the children as long as he and his wife lived, but upon the death 
of either, 50% to the survivor and 50% to the children, and upon the death 
of both the trust fund to be distributed among the children and their de- 
scendents per stirpes. The court held that the interest of the children vested 
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at the time of the conveyance and was not enlarged by the death of their 
parents. 

May v. Heiner is probably the most important case on this question. It 
is reported i in 281 U. S. 238. Pauline May conveyed without right of revo- 
cation property to trustees, giving income for life to her husband, Barney, 
and reserving the income to herself after her husband’s death. After her 
death the principal of the trust was to be divided among the settlor’s chil- 
dren. The commissioner of internal revenue collected a deficiency assess- 
ment based upon the inclusion of the trust property in the gross estate. The 
tax was paid under protest and this suit resulted. The trial court and the 
circuit court of appeals held for the government. The Supreme Court re- 
versed the case and ordered judgment for the plaintiff. In the opinion Mr. 
Justice McReynolds said: 


“At the death of Mrs. May no interest in the property held under 
the trust deed passed from her to the living; title thereto had been 
definitely fixed by the trust deed. The interest therein which she pos- 
sessed immediately prior to her death was obliterated by the event.” 


Reinecke v. Northern Trust Company was cited with approval. This 
case is reported in 278 U.S. 339. The Reinecke case involves seven separate 
trusts created between the years 1903 and 1919. The creator of these trusts 
died in 1922. Two of the trusts created in 1903 and 1910 respectively reserved 
the power of revocation and in the event of such revocation the property 
was to be returned to the settlor. The court held the tax applicable to these 
two trusts on the theory that the interest of the beneficiaries could not vest 
until the death of the settlor inasmuch as he had reserved the exclusive right 
of revocation. It was argued for the taxpayer that this application of the 
tax made it retroactive and void, citing the Nichols case. The court said 
in answer to this argument, “that a transfer made subject to a power of 
revocation in the transferor, terminable at his death, is not complete until 
his death. Hence Sec. 402 (now 302) as applied to the present transfers is 
Not retroactive since his death follows the passage of the act.” 

In the creation of the remaining five trusts the settlor reserved the power 
of revocation or alteration but only with the advice and consent of the bene- 
ficiaries. The court held that the property in these five trusts was not properly 
includable in the gross estate. That “the shifting in the economic interest 
in the trust property, which was the subject of the tax, was thus complete as 
soon as the trust was made. His power to recall the property and of con- 
trol over it for his own benefit then ceased.” The court also said: 


“One may freely give his property to another by absolute gift with- 
out subjecting himself or his estate to a tax, but we are asked to say 
that this statute means that he may not make a gift inter vivos, equally 
absolute and complete, without subjecting it to a tax if the gift takes 
the form of a life estate in one with remainder over to another at or 
after the donor’s death. It would require plain and compelling language 
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to justify so incongruous a result and we think it is wanting in the 
present statute.” 


The rule of May v. Heiner was followed in Commissioner of Internal 
Revenue v. Northern Trust Co., 283 U. S. 782, where an irrevocable trust was 
set up in which the settlor reserved to herself the entire net income for life 
and kept no reversionary interest. 


The Supreme Court reversed the Eighth Circuit Court with a memo- 
randum decision in the case of Morseman v. Commissioner of Internal Rey- 
enue, 283 U. S. 783, on the authority of May v. Heiner. In the opinion be- 
low, 44 F. (2d) 902, the Circuit Court attempted to distinguish the May 
case on the theory that the settlor created a life estate to take effect prior to 
her own. In this case the settlor irrevocably conveyed property to trustees 
reserving to himself a life estate with remainder in his children. The only 
control the settlor had was to make written suggestions to the trustee, which 
were to be followed when joined in by one of the children. The Circuit 
Court distinguished this case from the May case on the ground that in the 
May case there was a life estate to take effect ahead of the settlor’s life 
estate. The mere stating of such reasoning shows its unsoundness. From the 
summary manner in which the Supreme Court disposed of the case they evi- 
dently thought so too. 


The property conveyed in Klein v. United States, 283 U. S. 23, was 
held taxable. Here the grantor conveyed real estate to his wife, providing 
a life estate only to grantee unless she survived the grantor, the grantor ex- 
pressly reserved the reversionary right in the event he survived the grantee. 
The court held that only the life estate passed by the deed; that the wife 
did not acquire the fee until her husband’s death; that inasmuch as the wife’s 
interest increased by her husband’s death the property was properly included 
in the gross estate. 


The next important case is Heiner v. Donnan, 285 U. S. 312. This case 
primarily involves the question of gifts made in contemplation of death and 
is the case which held the irrebuttable presumption section of the 1926 act 
unconstitutional. However, there are some general statements of law con- 
cerning the estate tax that are pertinent. In discussing gifts inter vivos the 
court said: 


“The ‘generating source’ of such a gift is to be found in the facts 
of life and not in the circumstances of death. And the death afterwards 
of the donors in no way changes the situation; that is to say, the death 
does not result in a shifting, or in the completion of a shifting, to the 
donee of any economic benefit of property, which is the subject of a 
death tax. . . Complete ownership of the gift, together with all its in- 
cidents, has passed during the life of both donor and donee, and no in- 
terest of any kind remains to pass to one or cease in the other in conse- 
quence of the death which happens afterwards.” 


In the case of Helvering v. St. Louis Trust Company, 296 U. S. 39, the 
decedent transferred securities to trustees providing that the income should 
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be paid to his daughter for her life with the remainder over to designated 

ns. The provision in the trust agreement which brought about the law- 
suit was that in the event the daughter predeceased her father, the property 
should revert to him. The commissioner of internal revenue made a de- 
ficiency assessment on the theory that the father having retained a revision- 
ary interest in the property the daughter would not come into full possession 
and enjoyment until his death. The Board of Tax Appeals reversed the com- 
missioner and they were affirmed by the Circuit Court for the Eighth Circuit. 
The Supreme Court affirmed the lower court, saying: 


“If, therefore, no interest in the property involved in a given case pass 
‘from the possession, enjoyment, or control of the donor at his death,’ 
there is no interest with respect to which the decedent has created a 
~~ intended to take effect in possession or enjoyment at or after his 
death.” 


This was a five to four decision. In a dissenting opinion by Justice Stone 
we find this language: 


“If he had reserved a power to revoke the trust, if he survived her, 
Reinecke v. Northern Trust Co., supra, would have made the gift tax- 
able, as would Klein v. United States, supra, if he had reserved a re- 
mainder in himself with gift over, if he did not survive his daughter. 
Instead, by using a different form of words, he attained the same end 
and has escaped the tax. . . . However we label the device it is but a 
means by which the gift is rendered incomplete until the donor’s death. 
The extent to which it is incomplete marks the extent of the ‘interest’ 
passing at death, which the statute taxes.” 


Becker v. St. Louis Trust Company, 296 U. S. 48, follows Helvering v. 
St. Louis Trust Company, both in the book and in the law. In the Becker 
case there was a declaration of trust which gave the settlor as trustee com- 
plete management of the trust property and power to control the amount of 
income paid to the beneficiary, the balance to be accumulated, and provided 
that if the beneficiary should die before the settlor, the property should re- 
vert to the settlor immediately and absolutely but that if the settlor should 
die first the trust should cease and the beneficiary receive the property abso- 
lutely. The fact that the settlor made himself trustee was held not to change 
the rule. 

A case somewhat similar to the Klein case is Tait v. Safe Deposit & Trust 
Company reported in 74 F. (2d) 851, where the trust instrument, after re- 
serving the net income to the grantor for life, provided that a part of the 
trust property should go to his wife upon his death, but that if the wife should 
predecease him the trust property should go to other designated beneficiaries. 
It was held that the property received by the wife was not taxable as con- 
veyed by transfer intended to take effect in possession or enjoyment at or 
after the grantor’s death. The government had relied strongly on Klein v. 
United States, supra, urging that the statute applied where the gift was in- 
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complete during the grantor’s life, in the sense that the title to the property 
did not vest in any other person by virtue of the execution of the grant, and 
that, since here the wife’s interest was contingent on the husband’s prior 
death, “his death was the generating source which brought into being new 
and enlarged property rights for her enjoyment.” Holding that the fact that 
the wife’s interest was contingent on her survival did not make the rule of 
the Klein case applicable, the court said: 


“*That decision was based not upon the contingent nature of the 
gift to the wife, but upon the express reservation and title to the corpus 
in case of her prior death by the grantor. The material question is not 
whether there was a vesting of title in a particular grantee, but whether 
there is a divesting of title by the grantor.’ Language of the lower court 
was adopted as follows: ‘A study of the cases above cited leads to the 
conclusion that, where the donor parts with all personal interest in the 
property, except a life estate, and the transfer is not in fact made in 
contemplation of death, it is not rendered taxable under subsection (c) 
by reason of the nature or quality of the estate taken by the named bene- 
ficiaries, whether vested or contingent, subject to be divested, or con- 


,” 


tingent in law or in fact’. 


The court further held that, although the trust instrument made no pro- 
vision for the disposition of the property in case none of the designated bene- 


ficiaries were living at the grantor’s death, the possibility that none of them 
would be then living and the property would revert to the grantor’s estate 
was too remote to say that the grantor retained an interest in it and to render 
it taxable. 

The state courts have generally refused to follow the May v. Heiner rule 
and other decisions of the federal courts just discussed. They have held that 
the reservation of the income for life by the settlor of a trust makes the trans- 
fer one intended to take effect in possession or enjoyment at or after his death 
under their respective inheritance tax statutes. The state courts generally tak- 
ing the view that there is a vital difference between the federal estate taxes 
and the state inheritance taxes, the federal tax being upon the transferring of 
rather than the succession to property. 

The Minnesota court in a case reported in 186 Minn. 56, said this about 
the federal decisions: 


“However persuasive, they are not binding upon us in the con- 
struction of our own statute, as to which it is our privilege to err, if 
that be the result of our deliberate judgment. That aside, our state tax 
is so far different, in incidence, from the Federal excise that the cases 
are easily distinguishable. ‘In its plan and scope’ the latter is ‘on trans- 
fers at death or made in contemplation of death’. ‘It is not a gift tax’. 
Our law, on the contrary, does tax gifts. The Federal ‘exaction is 
not a succession tax. . . The right to become beneficially entitled is not 
the occasion for it’. . . Our law imposes not alone a transfer tax, but 


,” 


a succession tax also . . . ‘The thing burdened is the right to receive’. 
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Again in a Massachusetts case reported in 275 Mass. 216, that court said: 


“Though upon the creation of the trust an equitable remainder in 
the trust fund, after the life estate of the decedent in such fund, vested 
in interest in the beneficiary, she was not entitled to ‘possession or en- 
joyment’ of the fund or any part of it until the death of the decedent. 
The ‘deed, grant, or gift’ was ‘intended to take effect in Possession or 
enjoyment after his death’. Her present right to the future “possession 
or enjoyment’ of the trust fund, which was ‘vested’ in the sense of be- 
ing assignable and transmissible by her during the life of the decedent 

. . Was not ‘possession or enjoyment’ within the meaning of the statute. 
The statute recognizes the familiar distinction between taking effect 
in possession or enjoyment and vesting in right, title, or interest. . . . 
Apparently the legislature intended to reach for the purpose of taxation 
the shifting of the enjoyment of property—the ‘economic benefits’ there- 
of or ‘economic interest’ therein . . . from a former owner at his death, 
even though such shifting of enjoyment followed necessarily from a 
prior transfer of title inter vivos.” 


A Pennsylvania court in 304 Pa. 235, said this: 


“Where the grantor delivers property in possession to a grantee as 
trustee for designated uses, but retains the profits or income from such 
property with a certain control over it until death, ‘enjoyment’, as con- 
templated by the statute, takes effect after the grantor or donor’s death, 
and the property which is productive of such profits or income is sub- 
ject to a tax.” 


To discuss cases from all of the states would extend this paper unduly. 
The above cases pretty well express the general rule applied by the various 
state courts. 

The ruling of the supreme court of the United States in the case of 
May v. Heiner was disappointing to the government and all those interested 
in the effectiveness of succession taxes. On March 3, 1931, with but one day 
remaining in that session of Congress a joint resolution was hastily rushed 
a the two houses of Congress amending Section 302 (c) to read as 
ollows: 


“(c) To the extent of any interest therein of which the decedent 
has at any time made a transfer, by trust or otherwise, in contempla- 
tion of or intended to take effect in possession or enjoyment at or after 
his death, including a transfer under which the transferor has retained 
for his life or any period not ending before his death (1) the possession 
or enjoyment of, or the income from, the property or (2) the right to 
designate the persons who shall possess or enjoy the property or the in- 
come therefrom; except in case of a bona fide sale for an adequate and 
full consideration in money or money’s worth.” 


Considerable doubt was expressed as to the constitutionality of the amend- 
ment. Here is a clear attempt to tax property as passing by death when by 
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the settled law of the land nothing in fact passed. Montgomery and Magill 
in their book on federal estate taxes have this to say: 


“Congress cannot by legislation bring into existence a fact which 
does not exist. It can be argued that May v. Heiner, supra, and the 
cases which followed, held that an irrevocable trust, not made in con- 
templation of death, where the donor reserves the income for life, was 
not testamentary in character and was not subject to the tax. On this 
argument Congress has made an unconstitutional classification by 
specifically amending the law to include these non-testamentary docu- 
ments.” 


The first case to come to the attention of the courts under section 302 
(c) as amended is Bullard v. Commissioner of Internal Revenue. The 
Seventh Circuit court held the statute unconstitutional in a well reasoned de- 
cision reported in go F. (2d) 144. The facts, so far as pertinent, were that 
the decedent created a trust reserving to herself the income for life with the 
remainders vested. The trust was created in 1932 after the amendment of 
Section 302 (c). The sixth syllabus of this case is as follows: 


“Congress may not declare something in contemplation of death 
for estate tax purposes which is not in fact such and may not label as 
testamentary a transfer which is not testamentary or an inter vivos gift, 
title under which vests in beneficiaries at time of creation, irrespective 
of donor’s death.” 


The court applied the rule of May v. Heiner and following cases, hold- 
ing that the federal estate tax was an excise tax on the transfer of property 
by death and that inasmuch as the property in question had passed beyond 
the control of the decedent by the trust instrument, there was nothing left 
to pass by her death. The government sought a writ of certiorari in the 
supreme court of the United States which was granted and their decision an- 
nounced February 28, 1938. The supreme court reversed the Circuit Court 
and upheld the tax on the trust property. Mr. Justice Roberts said this in 
upholding the constitutionality of the amendment: 


“The contention is that the transfer was inter vivos, was presently 
effective, was irrevocable, was not made in contemplation of, or ef- 
fective at, death, and that Congress was, therefore, without power to 
make it the subject of an estate or inheritance tax; that, while the trans- 
fer might, by appropriate legislation, have been taxed as a gift, to tax 
it as in the nature of a testamentary disposition is a denial of due pro- 
cess. The contention is unsound for several reasons. Since Congress 
may lay an excise upon gifts, it is of no significance that the exaction 
is denominated an estate tax or is found in a statute purporting to levy 
an estate tax. Moreover, Congress having the right to classify gifts of 
different sorts might impose an excise at one rate upon a gift without 
reservation of a life estate and at another rate upon a gift with such 
reservation. Such a classification would not be arbitrary or unreason- 
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able: A further vindication of the exaction is the authority of Congress 
to treat as testamentary transfers with reservation of a power or an in- 
terest in the donor.” 


The court did not even mention May v. Heiner or any of the other cases 
heretofore mentioned, yet this decision seems a clear repudiation of a doc- 
trine that had become well established in the federal courts. It seems so in- 
consistent with such language as “this is not a tax upon a residue, it is a tax 
upon a net estate by a decedent. . . . It comes into existence before and is in- 
dependent of the receipt of the property by the legatee. It taxes . . . not 
the interest to which some person succeeds on death but the interest which 
ceased by reason of the death.” Or “at the death of Mrs. May no interest in 
the property held under the trust deed passed from her to the living; title 
thereto had been definitely fixed by the trust deed. The interest therein 
which she possessed immediately prior to her death was obliterated by that 
event.” Or “the generating source of such a gift is to be found not in the 
circumstances of death. And the death afterwards of the donors in no way 
changes the situation; that is to say, the death does not result in a shifting 
or in the completion of the shifting, to the donee of any economic benefit 
of property, which is the subject of the death tax. . . . Complete ownership 
of the gift, together with all its incidents, has passed during the life of both 
donor and donee and no interest of any kind remains to pass to one or 
cease in the other in consequence of the death which happens afterwards.” 


The court in construing this portion of the tax as a gift tax evidently 
overlooked the fact that in the Reinecke case they had expressly held in 
speaking of the estate tax “it is not a gift tax and the tax on gifts once im- 
posed by the revenue act of 1924 has been repealed.” Undoubtedly consider- 
able confusion will result when a case comes before the court where a gift 
tax has already been paid. The decision was criticized in an article in the 
Michigan Law Review for April, 1938, at page 1034. The writer of this 
article says this: 


“It might be said that whether the tax be denominated a ‘gift tax’ 
or an “estate tax’, apparently it is in any case in the Court’s view an ex- 
cise tax upon the privilege of transferring property. If that be so, it 
seems strange that such a tax, ic. one upon the transfer of property, 
should be imposed not at the time of the transfer, but rather at the 
time of the transferor’s death. Stranger still is it that such a tax should 
be based upon the value of the property, not at the time of transfer, 
but at a time which may be many years subsequent thereto—namely 
again, the transferor’s death. By the latter time the property may have 
a greatly altered value, in which case the taxpayer is required to pay 
a tax the amount of which is dependent upon occurrences subsequent 
to the event which gave rise to the tax liability.” 


It should be noted in passing that in a case, Hassett v. Welch, announced 
the same day as the Bullard case, it was held that the statute could not be ap- 
plied retroactively. 
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It seems to the writer that the logical and reasonable way to tax the ir. 
revocable transfer of properties where a life estate is retained by the trans- 
feror is by a gift tax. The gift tax, if not already so, could be easily adjusted 
to be the discounted value of the estate tax based on the transferor’s life ex. 
pectancy. The government gains the use of the tax money a few years sooner 
than they would otherwise. There could be no charge that such a conveyance 
evades taxes. Certainly there is nothing inherently wrong in a person trans- 
ferring his property in his lifetime and retaining control over it until his 
death. It seems to the writer that such transfers should be encouraged rather 
than discouraged. 
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eA Survey of the Administration of Justice in Kansas 


By Joun H. Hunt, Director of Survey 


Part I-REGULATING PROCEDURE BY RULES OF COURT 


At the sixty-first annual meeting of the American Bar Association, held 
in Cleveland, Ohio, July 25-29, 1938, the Section of Judicial Administration 
made the following recommendation, among others, in an effort to improve 
the administration of justice: 


“That practice and procedure in the courts should be regulated by 
rules of court; and that to this end courts should be given the full rule- 
making power.” 1938 A.B.A. Reports. 523. 


In order to carry out that recommendation and to have adequate .infor- 
mation upon which to base its efforts to improve the administration of 
justice, the Section of Judicial Administration, the Junior Bar Conference, 
and the National Conference of Judicial Councils, acting as co-operating or- 
ganizations, are causing a survey of judicial administration to be made 
throughout the United States. This report on the administration of justice 
in Kansas is made as a part of that survey. 

An investigation of the administration of justice in Kansas, with par- 
ticular reference to regulating procedure by rules of court, shows the following 
facts and conditions prevail: 


I. 
Tue Acruar Exercise oF THE Rute-Maxkinc Power 


Throughout this report, the term “procedure” will be used to include 
pleading, practice, evidence, and management. 

Since earliest times Kansas has been a code state and for that reason 
court procedure has been regulated to a large extent by statute. Necessarily, 
however, those statutes have not been so comprehensive as to exclude the 
desirability of court rules, particularly with reference to the management of 
more or less routine matters by the courts. In Volume 2 of the Reports of 
the Supreme Court of the State of Kansas are printed rules of the Supreme 
Court adopted at the January term, A.D., 1865. The Supreme Court of Kansas 
has continued to regulate procedure in that court in part by rules which it 
has promulgated, at all times since. It has promulgated fifty-five rules which 
are at the present time in full force and effect. Of these, nineteen deal with 
the regulation of procedure before the Supreme Court; thirteen are rules deal- 
ing with procedure before the various District Courts of Kansas; and twenty- 
three are rules dealing with the State Board of Law Examiners and Admis- 
sion to the Bar. 


There is little uniformity among the District Courts as to rules which 
they have promulgated. In some districts, court rules have been in existence 
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from the earliest times, and some of the districts have not yet promulgated 
any rules. 

There are thirty-six District Courts in Kansas. Of the thirty-one courts 
from which information has been obtained, twenty-four have rules in force. 
The number of rules in force range from one to fifty or more. However, in 
a large number of cases a great part of these rules are exact duplicates of the 
rules of the Supreme Court which have been promulgated for the regulation 
of procedure in District Courts, and add nothing to them. The greater por- 
tion of the rules of procedure which have been promulgated by the District 
Courts, and which do not duplicate the Supreme Court rules with reference 
to District Court procedure, deal with the management of routine matters 
of the court and do not, in a strict sense, control any of the legal aspects in 
the trial of a case or the administration of justice. 

The Survey shows that only one Probate Court in Kansas has promulgated 
rules to control procedure in those courts. In that particular instance, the 
rules deal largely with the management of routine business. 

None of the County or City Courts in Kansas have promulgated any 
such rules. 

The Supreme Court is the only court in Kansas which has promulgated 
rules regulating not only procedure before it, but also procedure in other 
courts. This exception occurred when the Supreme Court promulgated rules 
for the regulation of procedure in the District Courts. The Supreme Court 
has promulgated no rules to regulate procedure in Probate, County or City 
Courts 







































The authority of the courts to promulgate rules for the regulation of pro- 
cedure will be considered hereafter. 

It is extremely difficult to allocate by percentages how much of the 
procedure in any of these courts is governed by court rules. Inasmuch as 
Kansas is a code state, the common law governs procedure in only the slight- 
est degree, except with regard to evidentiary matters in trial courts. For this 
reason, practically all procedural regulation in all courts is governed either 
by statute or by court rule. By far the greater part of procedural regulation 
exists by reason of statute rather than by rule of court. In the Supreme Court 
of Kansas, a liberal estimate would be that court rules govern twenty per cent 
of the procedure in that court, although perhaps with regard to management 
of routine matters alone a greater proportion is governed by court rule. In 
the District Courts, fifteen to twenty per cent of the regulations regarding 
procedure are in the form of court rules promulgated either by the District 
Courts themselves or by the Supreme Court. 

It can be safely said that the Probate, County and City Courts are gov- 
erned entirely by statute as to procedural matters. 


Il. 


Tue Sources oF THE RuLE-MaKING Power 







The sources of the rule-making power in Kansas must be considered in 
two aspects: First, the power of the courts to make rules with respect to pro- 
cedure before that body; and, second, the power of a court to regulate pro- 
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cedure in other courts. These questions will be considered in that order. 


Since 1882 it has been the rule in Kansas, as expressed by the Supreme 
Court, that all courts of record have the inherent power to provide rules for 
the transaction of business before it. The Supreme Court so held in Jones vs. 
Menefee, 28 Kan. 436, where it said on page 437: 


“* * * They claim that as by section 725 of the Code, express au- 
thority is given to the judges of the supreme court to make rules of 
practice not inconsistent with the provisions of the Code, and applicable 
to all courts of record, it was the obvious intent of the legislature to re- 
fuse to the district courts the power of prescribing rules, and to secure 
uniformity throughout the state in all matters of practice by vesting 
the power of making rules alone in the justices of the supreme court. 
We cannot agree with counsel in this contention. We regard it as one 
of the inherent powers of a court of record to prescribe rules for the 
transaction of business before it, providing such rules in no way con- 
travene or are inconsistent with the provisions of the statutes; and while, 
doubtless, by section 725, the legislature contemplated such action by 
the justices of the supreme court as would secure uniformity in the 
practice throughout the state, and while, also, doubtless, any rule pre- 
scribed by said justices would supersede and set aside any rule by any 
district court in respect to the same manner, yet in the absence of any 
action by the justices of the supreme court, or in respect to any matter 
in which they have taken no action, we do not doubt the power of the 
district court to prescribe rules regulating and controlling practice before 
it. We think a rule in respect to the time at which cases made should be 
noticed for settlement is within the power of the district court, and that 
the rule prescribed in this case is a reasonable one; for it is not to be sup- 
posed that a district court will be able to bear in mind for a great length 
of time all the proceedings and testimony in cases tried before it; and, 
in case of a difference between counsel, the settlement of such differences 
should be presented to the district court within some reasonably short 
time.” 


Courts of record in Kansas include the Supreme Court (G.S. 1935, 20-101), 
the various District Courts (G.S. 1935, 20-301), Probate Courts (Constitution 
of the State of Kansas, Article 3, Section 8), and County Courts (G.S. 1935, 
20-802). City Courts in Kansas are not courts of record, and the question has 
not been raised before the Supreme Court as to their power to promulgate 
tules regulating procedure before them. 

The Supreme Court likewise recognized the power of courts of record 
to promulgate rules to regulate the transaction of business before them in 
Craig vs. Craig, 110 Kan. 13, 202 Pac. 594. In that case the court said on 


page 17: 
“* * * Happily the practice of fraud on this court has been so rare— 


indeed the like of this has never occurred—that the legislature has not 
prescribed any specific code rule to deal with it. The legislature has 
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conferred power upon this court to make any necessary rule to meet 
such a situation. 

“The judges of the supreme court may make and amend, from 
time to time, such further rules for the regulation of procedure in the 
supreme court and inferior courts consistent with this code, as they may 
deem proper.’ (Civ. Code, § 753.) 

“But the power of this court to set aside an order which it has been 
induced to make by the fraud of a litigant is inherent; it does not de- 
pend on legislation. 

“*A judgment obtained by fraud or collusion may be vacated or 
set aside, courts of record possessing an inherent common-law power in 
this behalf, which is not dependent upon legislation, although in some 
states its exercise is specifically regulated by statute. . . . Fraud practiced 
upon the court is always ground for vacating the judgment, as where 
the court is deceived or misled as to material circumstances, or its process 
is abused, resulting in the rendition of a judgment which would not 
have been given if the whole conduct of the case had been fair.’ (23 
Cyc. 917, 919.)” 

These authorities seem to establish the rule above stated. 

The power of a court to prescribe rules of procedure for other courts in 
Kansas seems to be based entirely upon statutory authority. 

Back as far as the case of Dooley vs. Foster, (1876), 5 Kan. 269, the Su- 
preme Court, speaking through Valentine, J., said on page 279 of the opinion: 


“In justice to myself I must say that I have never believed that any 
of the supreme court rules made for the district court alone have ever 
had any valid existence. They were void in their inception, and are void 
still. Some of them, it is true, are open to fewer objections than others, 
but every one of them is open to a sufficient number of objections to 
invalidate the same. The question of their validity, however, would open 
so wide a field of investigation that I have purposely avoided discussing 
it. I shall continue to avoid such discussion as long as I can agree with 
the court upon my own theory as well as upon theirs; as long as it makes 
no difference in the decision of the case whether we consider the rules 
as valid or invalid.” 


This statement on the part of Justice Valentine seems to have been ac- 
cepted as a correct statement of the law by the Supreme Court for a great 
many years. In 1909, when the present code of civil procedure for the State 
of Kansas was adopted, the following section, which now appears as GS. 
1935, 60-3825, was enacted. It provides: 


“Supreme court rules of procedure authorized. The judges of the 
supreme court may make and amend, from time to time, such further 
rules for the regulation of procedure in the supreme court and inferior 
courts consistent with this code, as they may deem proper.” 


The foregoing section, together with the abstinence on the part of the 
court from the 1870’s from promulgating any rules for the regulation of pro- 
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cedure in inferior courts, evidently has been interpreted by the Supreme Court 
as a limitation upon the power of that court to promulgate such rules, except 
as and when authorized so to do by the legislature. However, the Supreme 
Court availed itself of this grant of power to supplement the code of civil 
procedure, and has affirmed its power to make such rules in its decisions. 
See, Craig vs. Craig, 110 Kan. 13, 202 Pac. 594; Carnine vs. Bacon, 131 Kan. 
643, 293 Pac. 392; Fidelity National Bank and Trust Company vs. Cloninger, 
142 Kan. 558, 51 P. (2d) 35; Earnest vs. Ruppenthal, 149 Kan. 631, 88 P. 
(2d) 1048. 

In view of this construction by the Supreme Court of its power to make 
rules to govern the procedure of inferior courts, it should be noted that at 
the time of the passage of the new Probate Code a section was inserted per- 
mitting the Supreme Court to promulgate rules for the carrying out of that 
code. That section appears as G.S. 1939 Supp., 59-2501, and is as follows: 


“Appropriate rules of court not inconsistent with the provisions of 
this act may be promulgated by the supreme court to regulate the prac- 
tice in matters covered by this act.” 


The adoption of this section by the Kansas legislature in 1939 is a legis- 
lative interpretation, at least, that the Supreme Court has power to promul- 
gate rules regarding procedure in inferior courts only when authorized so 
to do by the legislature. 

From the information made available by the Survey, there is no record 
of any court other than the Supreme Court of Kansas attempting to regulate 
the procedure of another court by rule. 

In view of the foregoing authorities, it seems well settled that: 1. All 
courts of record have power to promulgate rules governing the transaction of 
business in their own courts. 2. Courts of record have power to promulgate 
rules regulating procedure in other courts only when specifically authorized 
by the legislature. 


Ill. 
THE DEVELOPMENT OF THE RULE-MAKING PowER 


There is no question but that more rules of court are in existence and in 
force, both by the Supreme Court and the District Courts, than there were 
at the time of the formation of the state and for a number of years there- 
after. The first rules of the Supreme Court of Kansas are printed in Volume 
2 of the Kansas Reports. At that time there were sixteen rules. At the present 
time fifty-five Supreme Court rules exist. Likewise, in a great many in- 
stances, the District Courts in Kansas have increased the number of rules 
which they enforce in the transaction of their business. As hereinabove stated, 
neither the Probate, County, nor City Courts, with but one exception, have 
promulgated any rules. In the beginning, the Supreme Court apparently 
assumed that it had the power to promulgate rules regarding procedure in 
the District Courts, without legislative authority. The first rules adopted by 
the Supreme Court, and printed in Volume 2 of the Kansas Reports, con- 
tain several rules of that nature. One of those rules was upheld by the Su- 
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preme Court as being valid, in Robitaille vs. Ferguson, Sheriff, 4 Kan. 556. 
However, when that rule was again considered by the Supreme Court in 
Dooley vs. Foster, 5 Kan. 269, Justice Valentine said on page 279 of the 
opinion: 


“In justice to myself I must say that I have never believed that any 
of the supreme court rules made for the district court alone have ever 
had any valid existence. They are void in their inception, and are void 
still. Some of them, it is true, are open to fewer objections than others, 
but every one of them is open to a sufficient number of objections to in- 
validate the same. The question of their validity, however, would open 
so wide a field of investigation that I have purposely avoided discussing 
it. I shall continue to avoid such discussion as long as I can agree with 
the court upon my own theory as well as upon theirs; as long as it 
makes no difference in the decision of the case whether we consider the 
rules as valid or invalid.” 


It should be noted in this regard that in the same Volume in which the 
Dooley vs. Foster opinion appears, the rules of the Supreme Court are again 
set forth for the first time since Volume 2 of the Kansas Reports, and in 
Volume 5 none of the rules pertain to the regulation of procedure in District 
Courts, and no such rules were promulgated thereafter until September 1, 
1929. Shortly prior thereto and in 1927, the Judicial Council was created for 
the State of Kansas. At the time of its creation, the various bar associations 
in the United States were advocating the control of procedure in the courts 
by court rules. One of the first tasks undertaken by the Judicial Council was 
the drafting of proposed Supreme Court rules for the regulation of procedure 
in the District Courts. These proposed rules were submitted to the Supreme 
Court, were adopted by it, and became effective September 1, 1929. The 
adoption of these rules was the direct result of bar association activity. Since 
1929, numerous amendments and additions have been made to those rules. 

Because of the passage of those Supreme Court rules and the advocation 
of ‘the promulgation of court rules by the bar associations, a number of 
District Courts then promulgated rules for the first time or added rules not 
theretofore existing. Since that time there has been no noticeable increase in 
the number of rules promulgated or enforced by the District Courts. 

Since the adoption of the new Probate Code, there has been a more or 
less unorganized request on the part of the members of the bar in Kansas 
that the Judicial Council draft and submit proposed rules to supplement the 
Probate Code. It is probable that the Judicial Council will, at one of its 
meetings in the near future, consider the advisability of taking such action. 


IV. 


Tue Conriicr BerweEN Rue-MakING AND StTaTuToRY RULES 


As has been pointed out, since earliest times the Supreme Court has 
felt that it had power to make rules regulating procedure in inferior courts 
only when specifically authorized so to do by the legislature. As a natural 
corollary thereto it has been held that it may make no rule which is con- 
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tradictory to a statute. As early as 1871, Judge Valentine in a separate opin- 
jon in the case of Coleman vs. Newby, 7 Kan. 82, said on page 95 of the 
opinion: 


“#* * * Rule 15 is not made for the supreme court at all, and can 
have no application to either the supreme court or probate courts, as 
the latter part of said section provides. It is a rule made for the district 
court alone. If said section 612 can be construed so as to authorize the 
supreme court to make rules of any kind for the district court, yet it 
certainly cannot be construed to authorize any such rule as this. The 
legislature had themselves already covered the entire ground with ref- 
erence to appeals. They had left no discretion in the courts. They had 
already said what should constitute a good appeal, and no court in the 
state could say otherwise.” 


A recognition of the question also appears in Earnest vs. Ruppenthal, 


149 Kan. 636, 88 P. (2d) 1048, although the court did not have to decide 
the matter there. On page 639 of the opinion is the following: 


“The appellant, Viola W. Ruppenthal, co-administrator, has re- 
quested a declaratory ruling on the question of whether G.S. 1935, 
60-3327, is applicable to appeals to the supreme court by an administrator, 
and if so, whether that statute supersedes G.S. 1935, 60-3826, [court rule], 
subdivision two, pertaining to the docketing of appeals in this court and 
eliminates the necessity of a docketing fee. No actual controversy on 
such questions appears to have been raised in the instant case and we 
shall not rule upon them now.” 


Although it seems clear that a court rule cannot violate a statute in this 


state, nevertheless the Supreme Court has gone to some lengths to harmonize 
the rules they have promulgated with the statutes in order that the rules 
would not fall. An example of this action by the Supreme Court appears in 
Carnine vs. Bacon, 131 Kan. 643, 293 Pac. 392, where the court said on 


page 647: 


“As stated above, judgment was entered on January 18, 1930. The 
motion for new trial was filed January 25, 1930, seven days after the 
judgment. This is not within the time specified by R.S. 60-3003, which 
provides that such application must be filed ‘within three days after 
the verdict or decision is rendered.’ However, in justification of the 
failure to file within the three-day period prescribed by the statute, the 
appellant sets forth in her reply brief a statement and letter from the 
trial judge which shows that the judgment was entered without any 
previous notice to the appellant or her attorney. The first notice had 
was by letter inclosing copy of the journal entry sent by the opposing 
counsel, this letter being dated January 21, 1930. The trial judge in his 
letter indicated that inasmuch as the appellant had not received ad- 
vance information of the intention of the court to pass upon the matter, 
that under a recent rule of the supreme court he could go ahead and 
file motion for a new trial. Rule 30 of the supreme court reads: 
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“When any matter or cause is submitted to the court and taken 
under advisement, the court, at the time of deciding the same, shall 
notify counsel of record in such time and manner as will enable counsel 
to take the necessary steps under the statute to protect their rights for 
review or otherwise.’ 

“In answer to this the appellee contends that the supreme court has 
no authority to make a rule that can overcome a positive law passed 
by the legislature. 

“The section relating to the time for filing motion for new trial, 
R.S. 60-3003, was adopted as section 306 of chapter 182 of the Laws of 
1909. In the same code and the same act, section 753, now appearing 
as R.S. 60-3825, was also adopted. This latter statute provides: 

“*The judges of the supreme court may make and amend, from 
time to time, such further rules for the regulation of procedure in the 
supreme court and inferior courts consistent with this code, as they may 
deem proper.’ 

“Under the power to make rules thus granted to the supreme court 
we hold that rule 30, supra, does not have the effect of setting aside or 
nullifying the provisions of R.S. 60-3003. The two are a part of the same 
act and are in harmony with each other. Besides, it must be remembered 
that there is no statute in the code which provides for a notice to liti- 
gants where cases are taken under advisement by the court. Since the 
code did not make any positive provision as to notice in a situation where 
the case has been taken under advisement and retained by the trial court 
for some time, this court deemed it advisable to make a rule covering 
such situations. The ruling does not contravene the positive provision 
of any statute for the reason that there is no statute relating to the sub- 
ject of notice of rendition of judgment in cases taken under advisement. 
The purpose of the code was to devise a system of procedure by which 
justice could be more adequately rendered and technicalities brushed 
aside. It was a progressive step intended to improve procedure and to 
better enable the courts to carry out their functions so as to do justice 
to all parties as nearly as may be. In adopting rule 30 this court recog- 
nized the fact that in instances where the trial court has taken a case 
under advisement and held it for a long time and then rendered judg- 
ment without any notice to the parties, it is impossible for attorneys to 
protect their clients by filing a motion within the time prescribed by 
R.S. 60-3003. In such cases positive injustice has been done litigants 
through no fault of their own or that of their attorneys. In order to 
rectify this situation and to safeguard the rights of litigants the supreme 
court very wisely adopted rule 30, and we hold, therefore, that under 
the circumstances in this case the motion for new trial was filed in time.” 


Another example appears in Fidelity National Bank and Trust Company 


vs. Cloninger, 142 Kan. 558, 51 P. (2d) 35. On page 560 of the opinion it 
is said: 


“Another point urged by appellants was the refusal of the trial 
court to postpone the hearing of defendants’ motion to take the case 
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from the calendar of the court because the first motion day under su- 
preme court rule 28 (now 45) was March 6, after the filing of notice 
of trial date was served on defendants on January 29, 1934, for trial on 
February 2, 1934. Defendants urge that under rule 45 of this court no 
motion can stand for hearing before the first motion day fol- 
lowing the fifth day after the filing of the same, which would be 
March 6, 1934, and that the court erred in ruling on these motions 
on February 2, 1934, and commencing the trial of the case on 
that day. Such a construction of rule 45 is not consistent with the pre- 
ceding and subsequent rules showing the direct intent and purpose of 
the rules was not to delay the hearing of motions, but to require an 
expeditious hearing of all motions. The construction contended for by 
appellants would be out of harmony with the statute on this same sub- 
ject, R.S. 60-2932, which is as follows: 

“Action shall be triable on the issues of fact in ten days after the 
issues are made up. Issues of law and motions may be tried by the court 
or judge in term time or vacation, at such times as the court or judge 


,” 


may fix, after reasonable notice, which shall not be less than three days’. 


As a summary, it might be stated that court rules may not violate statutes 
but they will be construed, if possible, so as to supplement those statutes in 
order to avoid the destruction of the rule. 


V. 
Apvisory AGENCIES 


The legislature of the State of Kansas created the Judicial Council in the 
session of 1927. As stated above, the Judicial Council was largely instru- 
mental in securing the adoption of the Supreme Court rules regulating pro- 
cedure in the District Courts. It is probable that if rules are adopted by the 
Supreme Court supplementing the new Probate Code, the impetus for such 
adoption will come from the Judicial Council which is, without question, 
the body best equipped by its nature to urge the adoption and suggest the 
form of such rules. 

VI. 


EVALUATION OF THE PRESENT SYSTEM 


Kansas has long been a code state, and the lawyers generally are satisfied 
with the procedure which now exists. If it is to remain a code state, and there 
is little question but that it will, there is not the necessity or the desirability 
of comprehensive court rules for the regulation of procedure which would 
otherwise exist. 

As the system for administration of justice now stands, there is probably 
need for but few additional rules for the regulation of procedure in the 
Supreme Court or the District Courts. There is, however, by reason of the 
adoption of the new Probate Code, in the opinion of many lawyers, a need 
for rules supplementing that code and fixing the procedure in the Probate 
Courts under that code. These rules could be promulgated by the Probate 
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Courts under their inherent power to regulate business in their own courts, 
or by the Supreme Court under the specific authority granted to it by the 
legislature. More standardization would be achieved, of course, if these rules 
were promulgated by the Supreme Court. 

The Survey has developed no facts which indicate any need or demand 
for the promulgation of rules in either County or City Courts. 
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The Doctrine of Election of Remedies and a Discussion 
of Kansas Cases 


By L. M. Ascoucu 
Topeka, Kansas 


No question confronts the practitioner more regularly and none seems 
more confusing or unsettled than this mythical doctrine of Election of 
Remedies. 

The writer’s purpose is to trace and explain the theory on which it is 
based, which, when understood, will simplify and solve any question of elec- 
tion that arises. 

The doctrine is accurately defined by Mr. Justice Brandies.’ “The doctrine 
of election of remedies is not a rule of substantive law; it is a rule of pro- 
cedure, and as applied in some jurisdictions has often sacrificed substantial 
right to supposed legal consistency. The party failed because he had there- 
tofore made choice of alternative substantive rights, as where one by his con- 
duct ratifies and makes valid an unauthorized transaction. In such cases, the 
mere fact that the conduct existed in whole or part of legal proceedings is of 
no legal significance. 

The whole principle which supports the doctrine is stated in Restatement 
of Contract—Topic 5—Election of Remedies, Sec. 381: “When the alternative 
remedies of damages and restitution are available to a party injured by a 
breach, his manifested choice of one of them by bringing suit or otherwise 
if followed by @ material change of position by the other party in reliance 
thereon, is a bar to the other alternative remedy. 

Sec. 382: “If, in bringing suit for one remedy the plaintiff leads the de- 
fendant to believe that a different one will not be sought and to make a ma- 
terial change of position in reasonable reliance thereon, these facts may 
properly be held to bar a later suit for the other remedy. This rule is for the 
purpose of preventing the plaintiff from reasonably causing injury to the 
defendant, and is applicable no further than is necessary for the attainment 
of that purpose.” 

The doctrine is not properly a rule of positive law but rather a practice 
in equity. Through our blended system of law and equity it has been allowed 
to become a positive rule of law, probably because of failure to analyze the 
principle upon which it rests. A clear statement of sound legal principles, 
such as estoppel by conduct, res adjudicata, etc., as the basis for the decision 
rather than the mythical doctrine of election of remedies would simplify 
judicial opinions and nullify criticism now directed to them. 

A true election of remedies can only be determined after the plaintiff 
has ascertained his substantive rights and should have legal significance only 
when three elements are present: First—Two or more rights must exist, Sec- 
ond—Substantive rights must be inconsistent, and Third—The defendant has 
so changed his position, relying upon the plaintiff s choice that it becomes 
inequitable to allow a shift in the plaintiff's position. 
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For discussion, the application of the doctrine of election of remedies 
may be classed, generally, in three groups: First—The liberal interpretation 
which allows satisfaction of a judgment before election is complete; Second— 
The majority rule which requires judgment be had on the merits before 
election is final (usually because res adjudicta is involved; and Third—The 
strict or harsh application of the doctrine which stipulates that any decisive 
act of the parties constitutes finality. 


Many jurisdictions follow the liberal rule for reasons based on sound 
logic. Lord Ellenborough said,’ “A judgment recovered in any form of action 
is still but security for the original cause of action until it be made produc- 
tive in satisfaction to the party, and therefore, until then, it cannot operate to 
change any other collateral concurrent remedy which the party may have.” 
In Massachusetts, title to property was not transferred by entry of the judg- 
ment in favor of the plaintiff in trover, but remained in him until he had 
received actual satisfaction. Barker, J. said,> “The true owner makes no 
release in terms, and no election in terms to relinquish his title, but the election 
is inferred by the law to prevent injustice. It was not just to infer such an 
election while ultimate satisfaction for the wrong was but problematical. 
Forms of action are means of administering justice, rather than an end in 
themselves; when it is seen that the practical result of a form of action is a 
failure of justice, the courts will make such changes as are necessary to do 
justice. If the entry of judgment in trover usually gave the judgment creditor 
but an empty right, it was not just to infer that upon acquiring such! a right, 
he relinquished the ownership of the chattel, and the rule that required the 
inference to be drawn was properly changed. . . . If he was so restricted, it is 
not because the ownership of the chattel has been transferred.” In Ex Parte 
Drake,* a judgment for the plaintiff in an action of detinue was held not to 
change the property in the detained chattel, until satisfaction of the value 
found by the judgment. Even though satisfaction was prevented by bank- 
ruptcy, plaintiff was entitled to apply to court of bankruptcy for an order on 
the trustee to deliver up the chattel to him. 

The second or majority rule, which usually allows judgment on the 
merits before election is complete, is sometimes referred to as the New York 
Rule. Maule, J., said,” “The judgment is equal to full value of the goods. 
The law considers a cause of action is inferior to judgment, thus judgment 
is finality.” Continuing, he writes, “Having his election to sue in trover for 
the value of the goods at the time of the sale or for the proceeds of the sale 
as money had and received, the plaintiff elected the former remedy and he 
has obtained a verdict and judgment. He had therefore got what the law 
considers equivalent to payment, viz., a judgment for the full value of the 

gs 
No legal principle can be justified by declaring an empty judgment is 
equal to the full value of the goods, but the doctrine has been used for over 


2. Drake v. Mitchell, 3 East 258. 

3. Miller v. Hyde, 161 Mass. 472, 7 N.E. 760; In Accord: Dow v. King, 52 Ark. 282, 12 S.W. 577, 
Atwater v. Tupper, 45 Conn. 144, 29 Am. Re. 674; Largillier Co. v. Kunz, 41 Idaho 767, 244 
Pac. 404; Tolman Co. v. Waite, 119 Mich. 341, 78 N.W. 124; Decker & Sons v. Milwaukee O.S. 
Oo., 17 Wis. 87, 180 N.W. 256. 

. Ex Parte Drake, 5 Ch. Div. 866. 

- Buckland v. Johnson, 15 C.B. 145, 166 (1854). 
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one hundred years in the United States. In New York election was held to 
be complete by taking judgment.’ This rule is sometimes applied in Kansas, 
and as an example:’ Plaintiff obtained a judgment against a corporation and 
because execution was returned unsatisfied, he attempted to proceed against 
stockholders of the corporation to establish stockholders’ liability. This was 
held barred because his rights were now merged in the judgment. This is 
considered by the authorities to be as far as plaintiff be allowed to proceed 
until election is complete, because usually defendants have defended one suit 
and further proceedings are barred on basis of estoppel. A claim® allowed 
against the insolvent’s assignee is in effect a judgment against the estate, and 
plaintiff is barred from pursuing any other remedy. 

The third or strict application of the doctrine is applied in only two states, 
New Jersey and Kansas, in which any act of the parties constitutes finality, 
and Kansas has relaxed the strict rule in several of the later cases. The ex- 
treme to which Kansas courts have gone may be illustrated by Ireland v. 
Waymire,’ which held: “The commencement of an action or any decisive 
act of a party determines the question and gives finality to the election, what- 
ever may be its result.” Even an act done before starting legal procedure” 
bars a right to be heard on the merits. 

Ratification,” res adjudicata, benefit-detriment, laches, merger, and estop- 
pel are ofttimes the basis for barring a remedy, rather than the election of 
remedies. Justice Mason has said,’* “Whether the principle is described as 
equitable estoppel, quasi-estoppel, waiver, ratification, election, or as a require- 
ment of consistency in conduct, is not very important. . . . If possible, the 
law allows the one who sows to reap.” Election should never be compelled 
and declared final solely on the basis of inconsistency. Federal Court Rule 
No. 22 was liberal.’"* “An amendment ineffective to give relief is not an 
election of remedies barring prosecution of original claim,” and the new Fed- 
eral Code is even more liberal. See U.S. District Court; Rule No. 15, 1938. 

The restriction on joinder of causes of action at common law are per- 
haps partly responsible for the development of the doctrine, and as some- 
times applied in Kansas is stricter than common law procedure and, it is 
respectfully submitted, cannot be sustained on any principle, and arrives at 
the opposite result the framers of the code intended. A series of English 
Statutes providing for correction of errors, to an unlimited license to amend, 
completely abolished the strict common law procedure in England.’* Ca- 
nadian law is also liberal. Mr. Justice Riddell (Ontario) said,"* “If the facts 
are all before the court, we have little care for the pleadings, and we care 
nothing for ‘the state of the records.’ We care so little about the record that, 
in a great many cases, the amendments which are ordered to be made are 
not made in fact.” 

"6. Sanger v. Wood, 8 Johns Ch. 416, N.Y. (1818). 
. Remington v. Hudson, 64 Kan. 43, 67 Pac. 636. 
- Burrows v. Johnstz, 57 Kan. 778, 783, 48 Pac. 27. See Limbocker v. Higinbotham, 52 Kan. 

696, 33 Pac. 472, for distinction between pursuing debt and trust funds. 

. Ireland v. Waymire, 107 Kan. 384-388, 191 Pac. 304. 
; Bank v. Haskell Gounty, 61 Kan, 768, 60 Pace 1002) * 
. Bank v. Jesch, 99 Kan. 797, 163 Pac. 150. See Powers v. Scharling, 76 Kan. 855, 92 Pac. 1099. 
- Henderson Tire and Rubber Co. v. Gregory, 16 Fed., 2d 589 (0.0.A. 8) 1926. 


- Statutes of Jeofails 1340-1829. Kegwin Code Pleading, Pg. 6. 
. 8. Ct. of Ontario, 5 Am. Bar Ass’n Journal 646-647. 
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The writer submits that this harsh doctrine could be stricken from Kansas 
procedure under a more liberal interpretation of Kansas Statutes. It is stated 
in G.S. 60-102: “Rule of Liberal Construction. . . . Its provisions, and all pro- 
ceedings under it, shall be liberally construed, with a view to promote its 
object and assist the parties in obtaining justice;” and! in 60-759, an amend- 
ment is allowed before or after judgment in furtherance of justice . . . when 
such amendment does not substantially change the claim or defense . . . 


In Railway v. Henrie,’* the plaintiff brought an action on a contract to 
recover the value of life passes over defendant’s railroad, the passes having 
been promised to him in return for the use of his land. The plaintiff failed, 
The court found no contract existed between plaintiff and present assignees 
of the railroad. Subsequently the plaintiff asked for the value of the land 
taken.” The court held that the amended petition differed substantially from 
that stated in the original petition, that the remedy sought in the two plead- 
ings were based on entirely different rights and were inconsistent, and that 
his election on the theory of contract operated as a bar against any subsequent 
action for value of land. It is agreed by the authorities that before an election 
of remedies can be made, two or more inconsistent rights must exist and that 
plaintiff must have knowledge of the facts. As no contract existed, as the 
first decision held, could plaintiff have possibly made an election between 
two rights when only one existed? Thus, failure in the first action proves 
him to have been mistaken, hence he could not have made an election. 

However, in McKim v. Carre,” this distinction was recognized and fol- 
lowed: “The fact that one who claims to have acquired by prescription the 
right of way across the land of his neighbor, institutes proceeding under a 
void statute to have the land condemned for a private road for his benefit 
is not such an election of remedies as will preclude him from thereafter 
asserting such prescriptive right. The court held that as the statute was void, 
no such remedy existed, and defendant could not have made an election. In 
Kasper v. Railway Co.,’* the court said: “If he does not have two remedies 
and he sues to recover, he is not precluded from abandoning that theory and 
proceeding under another on which he has a right to recover.””° 

A Michigan court held:** “There is a difference between election of 
remedies and a mistake of remedies, and the law has not gone so far as to 
deprive parties of meritorious claims merely because of attempts to collect 
by inappropriate actions, upon which recovery could not be had.” In the same 
court,” a party had mistakenly brought replevin and was allowed to amend by 
adding a count in assumpsit. 

In Kansas, a party will not be compelled to elect between an implied 
and expressed contract but may go to the jury with both,” but the strict doc- 
trine is applied wherever actions on implied and expressed contracts are 
separated as in James v. Parsons. The facts were: A servant, wrongfully 


16. Mo. Pac. Rly. Co. v. Henrie, 5 Kan. App. 614, 46 Pac. 976. 

17. Railway Co. v. Henrie, 63 Kan. 330, 65 Pac. 665. 

18. McKim v. Carre, 72 Kan. 461, 83 Pac. 1105. See Shade v. Cement Co., 92 Kan. 146, 139 Pac. 1193. 
19. Kas rf v. Railway Co., 115 Kan. 610-612, 228 Pac. 1106. 

20. 20 C.J. 21. 

21. McLaughlin v. Austin, 104 Mich. 489. See McFee v. Bankers Trust, 253 Mich. 685 (1931). 

22. Brewster Land Lumber Co. vy. General Builders’ Supply Co., 233 Mich. 633, 208 N.W. 28 (1926). 
23. Emanuel Home v. Bergin, 127 Kan. 593, 274 Pac. 284. 

. James v. Parsons, 70 Kan. 156, 78 Pac. 438. 











in meee 





Pree a 





' 
‘ 











Tue Doctrine of ELEcTION 451 


discharged, sued for value of services rendered. He recovered an amount 
equal to services rendered to date of discharge plus three days additional. 
The court held the first action, being on quantum meruit, his election barred 
him from later suing on the contract. 


Again in Curtis v. Hanna,” plaintiff failed to prove a contract and 
subsequently was barred on the theory of quantum meruit, that both are 
existing legal remedies and are inconsistent. An election of one is estoppel 


and a bar to the use of the other. 


The strict rule was relaxed in Darnell v. Haines.*” A claim against an 
estate on an implied contract of testator was disallowed in the probate court 
and on appeal to the district court was dismissed without prejudice. The 
court held that this was no bar to a subsequent suit on an express contract on 
the ground that she had previously elected an inconsistent remedy. Both 
theories** may be tendered as ground for recovery in the same action and al- 
though there can be but one recovery, plaintiff may not be required to elect, 
but may go to the jury with both. In Brigham v. Carpenter,” plaintiff brought 
a suit on an implied contract and the answer pleaded an express contract. 
Proof of an express contract would prevent recovery on the implied contract, 
still it would not defeat recovery. 


In Ireland v. Waymire,®® which is a much relied upon case by Kansas 
courts and severely criticized by writers, an action was brought by plaintiff 
in Arizona for conversion of an auto and later dismissed. Plaintiff then 
intervened in an attachment action pursued by creditors in Kansas, and asked 
to recover possession. The court held: “Where property is wrongfully ob- 
tained from the owner by another and converted to his own use, the former 
owner has two remedies open to him. One: to treat the title as having passed 
and sue for its value, and the other: to sue for the recovery of the specific 
property. And when, with knowledge of the facts, he sues for the value 
of the property converted, the election is complete and the other remedy 
is not longer available to him.” In this case it was admitted that the property 
was concealed when the action for conversion was begun. As soon as plain- 
tiff learned of the whereabouts of the property, she promptly dismissed and 
sought possession. The court held: “It is clear that at the outset, both rem- 
edies were open to the intervener and that she had knowledge of her rights.” 
Can it be said when plaintiff could not locate the car, she had any choice in 
remedy or had knowledge of the facts? Should she wait and see if she could 
locate the car and allow the statute of limitations to bar any remedy she 
might have? 


As authority for the decision, the court cited Terry v. Munger, N.Y.,™ 
which held that a judgment, in assumpsit, barred a tort action against the 
other tort feasor. Obviously, as the New York action proceeded to judg- 
ment, it is submitted that it is not in line as authority for the Ireland v. 


25. Curtis v. Hanna, 143 Kan. 186, 53 Pac. 2d soe. 

26. Curtis v. Hanna, 146 Kan. 919, 78 Pac. 2d 10 

27. ee v. Haines, 119 Kan. 633, 240 Pac. 582. See also Cockrell v. Henderson, 81 Kan. 335, 
5 Pac. 4438. 

28. Note 23, Supra. 

29. Brigham v. Carpenter, 110 Kan. 104, 202 Pac. 976. 

80. Ireland v. Waymire, Note °. 8 ae 

81. Terry v. Munger, 121 N.Y. 
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Waymire case in which action was just begun. The rule in the New York 
case cannot be sustained by authoritative reason and has also been criticized,” 
because to have judgment against one wrongdoer cannot imply affirmance of 
an act of a second tort feasor. Also Conrow v. Little, N.Y.,** was cited, which 
held: “When a party takes legal steps to enforce a contract, this is a con- 
clusive election not to rescind on account of anything then known to him.” 
But, nowhere appears a sound legal principle to support this arbitrary rule 
of law and a later New York case evidently discarded or limited the harsh 
rule. Judge Crane said,** “All procedure is merely a methodical means where- 
by the court reaches out to restore rights and remedy wrongs; it must never 
become more important than the purpose which it seeks to accomplish . . . 
a wrong move or a mistake in the method of seeking relief from the courts 
ought not to furnish protection for a wrongful act. . . . The court of equity 
may relieve plaintiffs in error in bringing foreign action for damages for 
fraud after action for rescission, where foreign action was discontinued.” The 
New York State Bar Association® has recommended to the legislature that 
they abolish the New York doctrine which allows judgment before election 
is complete and adopt the liberal rule allowing satisfaction before barred by 
the doctrine of election of remedies. 

In criticizing the harsh doctrine of election of remedies, our eminent 
juri ice Miller, h itten:** “It i lly i ble of bei i 
jurist, Justice Miller, has written:** “It is equally incapable of being main- 
tained on principle. The property which was mine has been taken from 
me by fraud or violence. In order to procure redress, I must sue the wrong- 
doer in a court of law. But, instead of getting justice or remedy, I am told 
that by the very act of obtaining a judgment—a decision that I am entitled 
to the relief I ask—the property which before was mine, has become that of 
the man who did me the wrong. In other words, the law, without having 
given me satisfaction for my wrong, takes from me that which was mine 
and gives it to the wrongdoer. It is sufficient to state the proposition to show 
its injustice. It is said that the judgment represents the price of the property, 
and as plaintiff has the judgment, the defendant should have the property. 
But if the judgment does represent the price of the goods, does it follow that 
the defendant shall have the property before he has paid that price? The 
payment of the price and the transfer of the property are, in the ordinary 
contract of sale, concurrent acts.” 

Nearly a century and a half ago, in Phillips v. Thompson,” it was sug- 
gested that assumpsit would lie for the proceeds of the conversion. The fiction 

. 14 Cornell Quarterly 141 (1928-1929). 

. Conrow v. Little, 115 N.Y. 387. 

. Clark v. Kirby, 153 N.E. 79, 243 N.Y. 295. 

. The New York State Bar Association (Circular No. 45, Feb. 14, 1939, by Henry S. Fraser, Legis 
lative Reporter, 90 State Street, Albany, New York) has recommended to the legislature four 
statutes, liberalizing the judgment or New York rule: 

‘*The Commission finds that there have been cases where the doctrine of election of remedies 
was carried beyond the necessities of the situation with resulting hardship.’’ 

‘‘1. Where judgment against agent is unsatisfied, Face nm! is not barred from proceeding against 
undisclosed principal when such undisclosed principal was ascertained before judgment 
was taken against agent. 

‘*2. When rights of action exist against several persons, a judgment against one which is un- 
satisfied shall not be deemed an election of remedies which bars an action against the others. 

‘*8. Allows actions against any number of tort feasors on implied contracts, so long as judg- 
ment against one remains unsatisfied. 

“*g, Se and specific performance of contract after judgment denying a recovery 


. 70 U.S. 1, 18 Law Ed. 129. 
. Phillips v. Thompson, 13 Lev. 191 (1696). 
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of the promise invoked was adopted only for the purpose of pleading. This 
was allowed because a tort action would not lie against a commissioner in 
bankruptcy or other officer holding goods of the person guilty of conversion. 
This relief, based on the fiction, was the only remedy available to the plain- 
tiff seeking quasi contractual remedy where such facts existed. The real 
ground of liability supporting the fiction is unjust enrichment. This being 
true, the use of the fiction necessarily ceases when it no longer serves the 
purpose for which it was originally allowed. The idea that the existence of 
the fiction would serve to defeat the plaintiff in a subsequent action in tort 
is an example where the true principle upon which the doctrine is based has 
been lost. 

It is stated in Huffman v. Hughlet, Tenn.:** “If the action be in con- 
tract it is not strictly a waiver of a tort, for the tort is the very foundation 
of the action but as Nicholson, C.J.,*° has more accurately expressed it: “A 
waiver of the damages for conversion and a suing for the value of the prop- 
erty.” It is simply an election between remedies for an act done, leaving his 
rights unimpaired until he has obtained satisfaction. If it were otherwise 
the suing of any one of joint tort feasors, even the last, on the implied 
promise, where there was clearly no contract, would give him good title and 
release all the others. Thus it is clear the tort is not waived, but merely the 
right to damages therefor by bringing assumpsit. 


An Illinois court held:“* “There is nothing inconsistent between tort 
and assumpsit where the value of the property is sought to be recovered, 
consequently the doctrine of election has no application.” If plaintiff has a 
choice to sue in assumpsit or in tort and chooses one, he certainly does not 
waive or relinquish the other. He never had it. If he had a choice and did 
not waive that, he may exercise it, unless matters of estoppel would bar him 
from pursuing another remedy. No one should say arbitrarily that he has 
waived it. 

Early in code pleading, common law advocates insinuated the notion 
that plaintiffs must adopt a particular theory corresponding at least to the 
common law distinction between tort and contract actions, and must recover, 
if at all, on the theory of action adopted. The statement is sound, but to give 
conclusive finality of election to any theory selected is enforcing a strict rule 
never contemplated by the code. How far the strict doctrine defeated the 
purpose of the code to abolish forms of action may be illustrated by Ireland 
v. Waymire.“’ In Anderson v. Surety Co.: “Causes of action are not in- 
consistent with each other when they can stand together, when one does not 
defeat the other, and the truth of one does not disprove the truth of the other.” 
This is correct but only when both causes of action are based on truth. But, 
should a remedy based on fiction and allowed merely because a wrongdoer 
is estopped to deny it by him own conduct be conclusive election by an inno- 
cent party when it is discovered satisfaction will not be had? 

. Huffman v. Hughlet, 11 Lea. (Tenn.) 549, 554 (1883). 
. Kirkman v. Phillips, 7 Lea. (Tenn.) 549, 554 (1883). 
. Edwards, Trustee v. Schillinger Bros. Co., 153 Ill. App. 219, 223 (1910). 


. Ireland v. Waymire, Note 9, Supra. 
. Anderson v. Surety Co., 107 Kan. 375, 191 Pac. 583. 
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Justice Cardoza has said,“* “Indeed it is probable that some element either 
of ratification or estoppel is at the root of most cases, it not all, in which an 
election of remedies once made, is viewed as a finality.” Remembering the 
doctrine is a rule of equity and not one of positive law, it becomes apparent 
that before judgment is taken, nothing but estoppel, based on a material 
change in defendant’s position in reasonable reliance on plaintiff's choice of 
remedy, should bar plaintiff from shifting to another remedy at will. Estop- 
pel, based on plaintiff's conduct and material change in defendant’s position, 
necessary elements for final election, is apparently missing in Ireland y. 
Waymire.“ 

Kansas again applied the strict rule in Pitt v. Keenen.“ Plaintiff sued 
for rescission of contract for sale of shares of stock; he then dismissed with- 
out prejudice, and brought the present action for damages because of fraud. 

It was held his prior election had barred this remedy. Can choosing re- 
scission bar the right to sue for fraud?“* This question is presented to its 
logical conclusion in Cohoon v. Fisher (Ind.).“7 A Vermont court held,“ 
“Plaintiff having judgment on notes does not preclude him from subsequently 
suing for fraud for obtaining money on the notes, as the two were not for 
the same cause of action, although they related to the same transaction, and 
so it is no election of remedies.” 

An action for damages, and rescission have been held to differ so fun- 
damentally that they could not be commingled.” “A cause of action must 
be drawn on a definite theory where, in the first cause of action, damages 
are sought resulting from an alleged breach of contract, and in a second 
cause of action, damages are claimed resulting from alleged fraud in the 
procurement of that contract, it is proper to strike allegations of fraud from 
the first cause of action.”* 

English courts allow plaintiffs or defendants to freely plead incon- 
sistent propositions; the only bar or requirement is to avoid surprise. In the 
Chancery Court” it was held that shifting from disaffirmance to affirmance 
should play only a minor part in the final outcome of a law suit. Under 
the rule as followed in Kansas, it is controlling. In Massachusetts, it was 
held™ that the plaintiffs’ rescission of contract on account of fraud did not 
defeat their right to recover damages, so long as they failed to receive satis- 
faction for their injury, either by restoration, or recovery of the considera- 
tion, or otherwise. 

In Bonesteel v. White, an action was brought for negligence. The 
answer set up full release in writing; the original reply alleged mutual mis- 
take, and an amended reply added that the release was obtained by false 
and fraudulent representations. This amended reply was held to be incon- 
43. Schenck v. State Line Telephone Co., 238 N.Y. 308, $12; 144 N.E. 592; 35 ALR. 0149. 

. Ireland v. Waymire, Note 9, Supra. 

. Pitt v. Keenen, 124 Kan. 810, 262 Pac. 567. 

. Many states allow a shift from rescission to deceit actions. Gridley v. Ross, 37 Idaho 693, 217 

son one. 7.” McMurray, 73 Okla. 325, 176 Pac. 506, Gunderson v. Halverson, 140 Minn 
 Dhen v Adare, 88 Vermont 160.00 

. Turner v. Jarboe, 145 Kan. 202, 64 P. 2d 26. 

. Fleming v. Campbell, 146 Kan. 204, 69 Pac. 2d 718. 

. In re Morgan 35 Oh. Div. 492 (1887). 


. Nash v. The Minnesota Title Insurance and Trust Co., 163 Mass. 574, 40 N.E. 1039 (1894). 
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sistent with the original reply and properly stricken. Again it is apparent 
a liberal interpretation of G.S. 60-759 would have allowed such an amend- 
ment. 

The Columbia Law Review, one of the most complete articles ex- 
amined by the writer, traces the doctrine as it developed from Howard v. 
Wood,” and in re Lord Chesam,®* in which Cheddy, J., said, “The prin- 
ciple on which the doctrine of election is based is that a man shall not be 
allowed to approbate and reprobate; a person cannot accept a benefit under 
an instrument without at the same time conforming to all! its provisions, 
renouncing every right inconsistent with them.” This illustrates and serves 
as an example of substantive rights. The doctrine of election, if accurately 
applied, in no way involves the doctrine of remedial election. Kansas is in 
line with authorities on this phase of the doctrine. A widow accepting 
monies from sale of lands of the estate has lost her right to claim under the 
statute.” “A party to an action may not assert an instrument as void and 
at the same time claim an advantage under it.” “One who affirms a con- 
tract and sues for damages cannot thereafter disaffrm it and maintain an 
action to rescind.”** “Having compelled plaintiff to resort to litigation and 
to establish liability under the policy by final judgment, the defendant can- 
not reverse his attitude and demand the amount of judgment be taken out 
of the plaintiff's security. The controlling principle is that of election.” 
Obviously, the principle is estoppel by conduct, as there could be no election 
to stand on a right that the court found did not exist, as shown by adverse 
judgment. This serves as an illustration of the unfortunate use of the term 
“doctrine of election” when it has no application. 

In Plow Co. v. Rodgers,” plaintiff shipped goods to an agent, reserving 
option to retake goods or charge agent therefor. Prior to plaintiff's bringing 
suit for value of goods, third parties had attached them. Subsequently, plain- 
tiff dismissed and sought replevin. The court held that action begun on 
notes given by the agent, had confirmed sale and such election barred any 
right to replevin. This case is cited by many later opinions, but the writer 
submits that unless some element of estoppel is present or the agent’s rights 
are prejudiced, it is an enforcement of the strict rule, which is inequitable in 
many cases. The court relies on Crompton v. Beach (Conn.),” which recog- 
nized the distinction between substantive and remedial rights. 

An interesting case of election of. remedies is found in a New York case 
written by Cardoza, J.* The payments on a conditional sales contract were 
all paid save the last payment due. Plaintiff sues and obtains a judgment 
for the last payment due. Plaintiff's judgment remaining unsatisfied, plain- 
tiff sues to foreclose a mortgage on the apparatus and regain possession. 
“Where two inconsistent remedies, proceeding upon irreconcilable claims of 
5. noms Wek as Ba. my eas. Kings Bench 12 (1677). 

87. Grane v. Lowe, £9 Kan. 608, 54 Pac, 666. |. 
. Osborne vy. Kington, 148 Kan. 814, 80 in. 2d 1068. 
. Baron v. Lyman, 136 Kan. 842, 18 Pac. 2d 187; See Spaulding v. Dague, 120 Kan. 510, 243 Pac 
1045; Mohr v. Woman's Benefit Ass’n, 127 Kan. 512, 274 Pac. 210. 
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2. Crompton v. Beach, 25 Atlantic 446 (Conn.) (1892). 


3. Ratchford v. Cayuga County Cold Storage and Warehouse Co., et al, Ct. of App. N.Y. 1916. (217 
N.Y. 565, 112 N.E. 447, L.R.A. 1916 E., 615). 
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right, are open to a suitor, the choice of one bars the other. But, to have that 
effect, the remedies must be inconsistent. We find no inconsistency here. 
The vendor had the right to receive the price and brought an action to get it. 
The judgment preserves the obligation of the vendee’s promise to make pay- 
ment, but puts it in another form. There is no inconsistency between an at- 
tempt to get the money and a reservation of title if the attempt is not suc- 
cessful. In asserting title, the vendor does not treat the contract as void in 
its inception. The contract is treated as subsisting and enforced according 
to its terms (citing cases). If, in other jurisdictions there are decisions to 
the contrary, we cannot follow them.” 

Alternative pleadings of consistent propositions are freely allowed in 
English courts. The only bar is to avoid undue surprise. Lord Kenyon, 
Ch. J., has stated that one may affirm or disaffirm, but one must act con- 
sistently and not blow both hot and cold. English courts apply the election 
doctrine only when benefits are accepted.“ The benefit doctrine is also ap- 
plied in Kansas.* A more liberal rule, however, is found in City of Larned 
v. Jordan,®* where a city electing to hold the city treasurer’s bondsman 
liable for the city’s deposit in a bank which became insolvent, and had ac- 
cepted a partial payment from the bondsman, was not barred from imposing 
a trust on monies in hands of receiver. 

In Evans v. Rothschild,” a plaintiff sued for value of goods obtained by 
fraud. He later dismissed; seeking replevin but the doctrine of elections 
barred him. Here again, estoppel, a necessary element in the doctrine of 
election of remedies, appears to be missing. 

The doctrine is applied compelling defendant to stand on the first de- 
fense selected. In Ullrich v. Bigger,” a party claiming title brought ejection. 
A mortgagee, made a party to a cross petition, attacked the validity of a 
sheriff's deed and was defeated. Subsequently, he sought to claim under the 
sheriff's deed which he had purchased before the first action to protect his 
own mortgage. Here it was held that the plaintiff had elected his remedy, 
and also the matter was res adjudicata. The decision is sound as to res ad- 
judicata but cannot be sustained on the principle of election. The court relied 
on a Michigan case, Thompson v. Howard.” This Michigan case was relied 
on also in National Bank v. National Bank,” but the principle cannot be 
sustained on good reason and has been thrown overboard by later Michigan 
cases.” 

In Morse v. Grain and Ice Co.,” the plaintiff placed grain in an elevator, 
with the stipulation that he might sell or withdraw the grain. The court 
held that bringing suit for value of the wheat constituted election, and that 
he was now barred from suing the officers of the corporation for conversion. 

. Smith v. Hodson, 4 T.R. 211, 217, Kings Bench (1791). 
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. Ullrich v. Bigger, 81 Kan. 756, 106 Pac. 1073. 

. Thompson v. oward, 81 Mich. 309 (1875). 

. National Bank v. National Bank, 57 Kan. 115, 45 Pac. 79. 


. Note 20, Supra. 
. Morse v. Grain and Ice Co., 116 Kan. 697, 229 Pac. 366. 
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The above case is supported by Smith v. McCarthy,” and Altman v. Bank.” 
Judge Johnston said: “That an owner may elect to waive a tort and sue 
upon the implied contract and whether he has so elected and the nature of 
action are to be determined by the court from the pleadings.” The writer 
submits that this case merely construes rules of pleading for the sole purpose 
of determining whether or not set-offs can be used by the defendants in an 
action of tort; hence they do not support the decision. 

In National Bank v. National Bank,” a debtor issued a chattel mort- 
gage to two banks. The plaintiff bank refused to accept the chattel mortgage 
and attached the goods. The chattel mortgage was subsequently held valid. 
After being defeated on the attachment proceeding, plaintiff sought benefit 
under the chattel mortgage originally issued to him. The court held that the 
plaintiff had elected in the prior action, and was barred from now claiming 
under the chattel mortgage. The decision is sound as estoppel is present. 
The court relied on Thompson v. Howard (Mich.)™ as authority. The 
Thompson case refused the plaintiff the right to sue in tort after discon- 
tinuing an action in assumpsit for value of his minor son’s services. But it 
seems Michigan no longer adheres to such a strict doctrine. In McFee v. 
Bankers Trust Co.,” the court allowed an action for conversion after dis- 
missal of attachment proceedings; it held that on a former appeal there was 
final adjudication, that title was in plaintiff. They erroneously sought to en- 
force a right they did not possess, and, under such circumstances, the de- 
fendant could not successfully urge estoppel. 

It will be observed that both the Michigan™ and New York” courts, 
which were relied on as authority for Kansas decisions, have relaxed their 
strict interpretation of the doctrine of election of remedies, pointing out that 
estoppel must in fact exist before a subsequent action is barred. 

Accepting notes and obtaining judgment thereon is inconsistent with 
the theory of imposing a trust.*® An allegation in answer set up by a defend- 
ant from subsequently asserting that nothing was due the plaintiff." In Bank 
v. Haskell County,” a creditor to whom property was assigned, levied at- 
tachment thereon as property of the debtor, and was defeated. He was, 
henceforth, estopped from asserting his rights under the assignment. He was 
deemed as having elected and was barred from claiming under the transfer. 

Where a buyer gave notes for goods, and defaulted, and the vendor then 
sold the goods, it was held that the action constituted an election of remedies. 
The notes being abandoned, the only relief allowed was damages. This was 
unfortunately termed an election of remedy, when it is really an election of 
substantive right.™ 

Where a letter written by plaintiffs, with knowledge of facts, disclosed 
intention to cancel contract if payments were not made, the court held that 
plaintiff was barred from a suit on the contract because of this letter dis- 

. Smith v. McCarthy, 39 Kan. 308, 18 Pac. 204. 

1 Senta Sea 86 Kan. 930, 122 Pac. 874. 

. Thompson v. Howard, 31 Mich. 309, 312 (1875). 

. McFee v. Banker Trust Co., 262 Mich. 766 (1935). 
. Note 34, Supra. 

. Baker ©, O Kan,’ 361, 60 Pac, 651 


. Bank v. Haskell County, 61 Kan. 785, 60 Pac. 1062. 
. Trust Co. v. Adams, 107 Kan. 126, 190 Pac. 755. 
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closing intent electing to rescind.** See Restatement of Contracts, Election 
of Remedies, Topic 5, Comment B: “A mere manifestation to pursue one 
remedy rather than another is not an irrevocable election but it becomes such 
as soon as the other party has materially changed his position in reasonable 
reliance thereon.” 


Plaintiff who has a claim against the estate of the lodge treasurer is not 
barred from suing the bank for misappropriation of lodge funds in paying 
personal debts of lodge treasurer.” An attorney seeking to recover his fee 
from funds in the hands of the clerk is not barred from having an attorney’s 
lien on the defendant’s funds in his own hands. A proceeding to reclaim 
money from receiver of a corporation is not inconsistent with an action in 
conversion against the parties by whose wrongful acts the funds were mis- 
appropriated.*” 

In Ramsey v. Bank Commissioner,® the plaintiff sued the bank direc- 
tors on statutory liability, and then sought to share in the dividends declared 
from the liquidated assets of the defunct bank. These were held to be con- 
sistent remedies. Because he sued the bank’s officers, plaintiff did not base 
‘one action on the theory that the officers were liable to him, and the other 
on the theory that they were not . . . in this case the court commented: upon 
the Ireland-Waymire action,” saying, “In electing remedies it is the first 
decisive step that counts . . . when plaintiff proved his deposit and obtained 
a certificate entitling him to interest dividends . . . he made his election be- 
tween sources of reimbursement for his deposit, and the present action is con- 
sistent with that election. . . . So far as the record discloses, plaintiff has not 
intentionally let go of anything which might help him to get his money, and 
the law does not impute to him not to ask for dividends because he sued the 
bank officers.” 


A bank® was induced by fraud on the part of the defendant company’s 
manager, to give the company credit. The court held there were two con- 
sistent and concurrent remedies—an action against the company on an im- 
plied contract for augmentation of its assets, and against the manager’s estate 
for fraud. It held they were consistent because, when plaintiff sued in as- 
sumpsit, he affirmed and sued for damages for the fraud by which he was 
induced to enter the contract. Mr. Justice Burch, in an excellent opinion, 
states,*° “Some courts have mitigated to some extent the harshness of the 
doctrine.” This shows a tendency of the Kansas Court to a more liberal view 
of the doctrine of election of remedies. 


Suing to enjoin arbitrary and unreasonable proceedings, undertaken to 
create a benefit district, was held® not inconsistent with an appeal from 
award, allowed in condemnation proceedings. An attempt to vacate fore- 
closure judgment was found not to bar an action for breach of warranty.” 


84. Fee and Liddon Co. v. Porter, 144 Kan. 108, 58 Pac. 2d 55. 

85. ea v. Bank, 86 Kan. 468, 121 Pac. 515. See Sarbach v. Deposit Co. 87 Kan. 744, 126 
‘ac. 67. 

86. Mickens v. Lawrence Paper Mfg. Co., 130 Kan. 149, 285 Pac. 624. 

87. Sweet v. Bank, 69 Kan. 641, 77 Pac. 538. 

88. Ramsey v. Bank Commissioner, 115 Kan. 212; 222 Pac. 117. 

89. Ireland v. Waymire, Note 9, Supra. 

90. State Bank v. Braly, 139 Kan. PSs, 33 Pac. 2d 141. 

91. Engstrom v. City of Wichita, 121 Kan. 122, 245 Pac. 10383. 

. Toner v. Conqueror Trust Co., 126 Kan. 554, 268 Pac. 810. 
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Jay Lee Rothschild has proposed a remedy:” 

“The doctrine of election of remedies, as heretofore known, is abol- 
ished. A litigant, unless estopped by his conduct, or by a former adjudi- 
cation, or by law otherwise prevented, shall not be foreclosed from a 
determination of the merits of his cause or defense. For the purpose 
of this statute, a former adjudication shall include any judgment on 
the merits, or on the facts in controversy, irrespective of the form of the 
action or the relief obtainable.” 

Would it not be wise to relax the strict application of the doctrine of 
election of remedies to conform to a more liberal view based on logic that 
can be sustained by legal and equitable principles? 

93. 14 Cornell Quarterly 141 (1928-1929). 
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Address 


By J. W. Fuvsricut 
President, University of Arkansas 


at Annual Law School Banquet, University of Kansas, Lawrence, 
on April 5, 1940 
Mr. Chairman, Ladies and Gentlemen: 

On June 7, 1921, the late Chancellor of the University, Dr. Ernest Hiram 
Lindley, in his inaugural address said: “Training for citizenship is one of the 
greatest obligations of the University which becomes increasingly impor- 
tant with the growing complexity of government. . . . The University seeks 
to provide richly the opportunities for the study of government and to train 
men for courses in this field.” 

If our government was complex in 1921, I am at a loss to describe it today. 
The fact is, Dr. Lindley’s statement, as so often happens in the case of great 
men, is more truthful, is more applicable today than it was when he uttered 
it, nearly twenty years ago. 

During the ten or twelve years following Dr. Lindley’s inauguration, 
the people of this country became so enthralled by the phenomenal develop- 
ment of science, the mechanic arts, and the art of making money that they 
gave little thought to our government. At a time when the people of this 
country could easily have afforded the many reforms of the past few years, 
the leaders of this country were led astray by the apostles of the “new era” in 
which there was supposed to be a chicken in every pot and two cars in every 
garage. Looking back over the events of the past ten years, it is incredible 
that this country should have produced such short sighted leaders. We are 
so accustomed today to unemployment relief and all the varied forms of 
economic distress that it is difficult to believe that it was assumed only ten 
or fifteen years ago that poverty and hard times were abolished forever from 
this nation. All of us should be concerned with the problem of how we 
may prevent a recurrence of the many mistakes of the past twenty years. My 
thought is that we must induce our most intelligent men, men trained in 
the art of government, to assume the burdens of political leadership, and 
that such men are more likely to be found among those trained in the law 
than in any other field. 

During the past decade the economic distress of the world in general, 
and of this country in particular, has given rise to a great deal of criticism 
of practically all of our institutions. Our government, our banks, our great 
corporations, our churches, and our schools, have been closely scrutinized and 
some, or all, blamed. On the whole, this intense interest in our basic insti- 
tutions indicates that the patient is in a healthy condition. 

After we have examined the causes of our distress, isn’t it true that we 
often arrive at the conclusion that some part of our government is at fault, 
or at least that it can and should remedy the situation? We generally agree 
that our scientists have done and are doing a fine job. Our manufacturing 
companies can produce more than the people can buy, and the farmers flood 
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the markets with every kind of product. On the other hand, whenever two 
people gather in serious conversation, and I don’t necessarily mean Mr. Taft 
and Mr. Dewey, they usually find some fault with the conduct of our gov- 
ernment. Much of the criticism is not justified, but we have had Huey Long, 
Jimmy Hines and Tom Pendergast. The disposition of Hines and Pender- 
gast by the orderly procedure of the courts is a most convincing argument 
for the inherent strength of our democratic system and the recent election in 
Kansas City justifies our faith in its ultimate triumph. The disposition of 
Huey Long was in itself a refutation of his particular philosophy of gov- 
ernment. 

If it is granted as a premise that the functioning of our government, 
both national and local, has been and is our weakest point as a nation and 
a society, then it seems to me that our universities should direct their efforts 
more effectively toward the improvement of this weakness. The point of 
attack is not the legislature directly, but it is the students who will be the 
voters and representatives of the voters. In simple language, we should train 
good citizens and especially good political leaders to be able to assume the 
responsibilities of, and to function in, a democratic society. To be a good 
political leader it is absolutely essential to understand and appreciate our 
system of government, and the essence of this system of government is the 
law. That the people of Kansas understood this principle is evidenced by the 
fact that as long ago as 1878 a department of law was organized in this 
University with one James W. Green as the first professor. The success and 
prosperity of this great state is the best possible testimonial to the character 
and efficiency of your University and especially of your Law School. I do 
not believe that it is a mere coincidence that nearly every state with a strong 
progressive university, such as you have, outstrips its neighbors in the sound- 
ness of its government and the happiness of its people. It is, of course, ex- 
ceedingly difficult to demonstrate concretely the exact cause of greatness in 
an individual or in a community. In the case of an individual we often call 
it character. A community likewise has a character, and I believe that the 
educational institutions, especially the universities, have great influence on 
that character. A university, like many of our institutions, both directs and 
reflects the character and genius of a society. The integrity of your public 
officials, the intelligence of your people, and the quality of your University 
are not accidental, nor are they due entirely to your great wealth. Many 
states are as rich or richer than Kansas, but they do not use their wealth to 
achieve the cultural and balanced civilization that you have achieved. Louisi- 
ana has great wealth, but it produced Huey Long and Dr. Smith, the last 
word in civic corruption. 

I have often engaged in discussions as to the relative importance to so- 
ciety of the various specialized technical and professional schools. It is my 
contention that, from the point of view of society, of civilization as a whole, 
the law school is the most important of the specialized or professional schools 
at this particular time in history. This is true I think because well trained 
lawyers can and do make good politicians, or, if you please, statesmen. May 
I digress a moment to say that the word “politician” has, unfortunately, 
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during the long period of economic development and political indifference 
prior to 1929, acquired an unsavory connotation? If this connotation was 
ever justified it was because of the indifference of our citizens and it is every 
decent citizen’s duty to help bring the word back into good repute. I used to 
advise some of my best law students to go into politics and some of them 
were dismayed that I should recommend such a business to ethical lawyers. 
This attitude has kept many of our best minds from the public service. Too 
many of our older citizens have adopted the attitude that nothing can be 
done about politics. This defeatist view is, in my opinion, the greatest single 
threat to the preservation of our democratic form of government. It is a mis- 
take to sneer at the word “politician.” In fact, we should accord to the word 
the greatest respect and honor. We should transfer to the politicians some 
of the honor and reverence which we have so generously bestowed upon the 


Lindberghs, the Edisons, the Morgans and the Babe Ruths. 


If you will grant the premise that a well trained lawyer will make a 
good politician, than I think it necessarily follows that we need more and 
better lawyers in the world today far more than we need new scientific 
devices or mechanical gadgets. It is true that to an individual with a disease 
or a pain, the doctor is the one indispensable person in the world. But the 
diseases of society are Communism, Nazism and Fascism, and a doctor knows 
nothing about them. These cancerous growths destroy great nations. The 
old, the young, the healthy, the sick, the rich and the poor all are reduced 
to barbarism, to animalism, and the only relief from these frightful afflictions 
is the honest and well trained politician who can create political order out of 
madness. Of course, just as preventive medicine is superior to curative medi- 
cine, the politicians who prevent the maladies which destroy society are the 
real benefactors of mankind. I realize that the good politicians can function 
only if the electorate is enlightened, but neither can the doctor function un- 
less the patient is willing. While medicine may be said to be the chief adorn- 
ment of modern civilization, the law is the foundation, the very essence of 
that civilization itself. No one can deny the talent of the German people for 
the physicial sciences. They have developed chemistry and medicine to an 
astonishing degree. Yet they wallow miserably under the yoke of a govern- 
ment worse than the anarchy of the dark ages, a ruthless, brutal despotism, 
with the law of the jungle. 

In these United States the so-called “good old days” of unregulated in- 
dividual exploitation of the country’s resources are gone forever whether you 
like it or not. We have now entered an era of cooperative action, and in this 
era the political or governmental element is the vital key to success. We must 
all assume a new and different attitude toward government and politics. We 
must persuade our best young men to enter politics and we must develop an 
acute sense of discrimination in order to keep our best men as leaders in 
politics. When we get good men as our political leaders we must honor them 
so that they will prefer their profession to all others. The acclaim of one’s 
fellowmen is the most potent of all incentives, much stronger, I believe, than 
the acquisition of wealth alone. After all, to be a good politician is, I believe, 
the most difficult accomplishment that a man can undertake. Our society 
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has failed to recognize this. It has been too critical of minor and insignificant 
defects in our public men and it has utterly failed to grant to our good poli- 
ticians that respect and honor which they so often deserve. People without 
understanding seem to think that politicians should be paragons of virtue. 
They are inclined to be hypercritical of ordinary human faults. A minor 
personal moral delinquency that is readily overlooked in an industrialist, 
because it doesn’t affect his ability as an industrialist, becomes of major im- 
portance in a politician, and he is indignantly repudiated. There is a lack of 
discrimination, of a sense of values in regard to our public men. The public 
welfare, not the man’s personal habits, should be the first consideration. I 
believe that in this particular we can learn a great deal from England. Lesser 
people have often wondered how England, a tiny, frost-bitten island, came 
to dominate the greatest empire the world has ever seen. The envious seem 
to think that it was accidental, but such accidents do not happen. Being 
small, it was perhaps easier for England than for a larger, less homogeneous 
people, to organize her man power and economic resources, but to my mind 
the real secret of her success is in the fact that her best brains, her outstanding 
talent was always induced to enter politics and to direct the coordination of 
her every power for the benefit of the country. For centuries the English 
have honored their politicians above all the other citizens and have supported 
them regardless of their idiosyncrasies. It is significant to us tonight that the 
great majority of the successful politicians in England were trained in the law. 
England had very little to start with, but cooperation, which is but another 
name for government, served her well. I am confident that if our best citizens, 
especially those with legal training, will forget their prejudice against politics 
and enter the fight for a better government, our people will be glad to give 
them their wholehearted support in public affairs. During the past sixty years 
many of our best lawyers, instead of being the servants of the people in the 
government, have been the servants of the rich industrialists and the great 
corporations. It is high time that our good lawyers return to their natural 
habitat, politics and government. 

The most cogent reason why lawyers are needed in our government today 
is the necessity for an orderly and restrained evolution in our political system 
in order to avoid a violent revolution. The response of the legal fraternity 
to the efforts to enlarge the United States Supreme Court is recent evidence 
of the lawyer’s regard for tradition and the evolutionary process and an ex- 
ample of his discrimination in basic principles of government. For the past 
ten years the social and economic problems have piled upon us and have and 
are forcing this country into unprecedented political or social experiments. 
I am reconciled to the objectives of many of these experiments, but I am con- 
vinced that a steady, orderly and slower approach is necessary if we are to 
preserve the fundamentals of a democracy. 

James Bryce, the great political scientist, once said: “The American con- 
stitution is no exception to the rule that everything which has power to win 
the obedience and respect of men must have its roots deep in the past, and 
that the more slowly every institution has grown, so much the more enduring 
it is likely to prove.” 
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Further, may I quote the famous historian, Lecky: “An appetite for o:- 
ganic change is one of the worst diseases that can affect a nation. All real 
progress, all sound national development must grow out of a stable, persistent 
national character, deeply influenced by custom and precedent and old tra- 
ditional reverence, habitually aiming at the removal of practical evils and 
the attainment of practical advantages rather than speculative change. Insti- 
tutions, like trees, can never attain their maturity or produce their proper 
fruit if their roots are perpetually tampered with.” 

Some of you may think that under the New Deal we have already had a 
revolution, but compare the changes in our system of government with those 
of Germany and you can see that, after all, the essentials of our democracy 
are preserved. The individual still has freedom of action and thought. We 
must not forget the fact that from the Civil War until 1930 our government 
was neglected by our intelligent citizens and our best lawyers. They were so 
intent upon developing the country and making great fortunes that they 
gave very little thought to the social and economic consequences of rampant 
individualism. As a result, the evils and problems that have accumulated for 
sixty years were suddenly presented for solution in 1932. Our people have 
been impatient, but it is unreasonable to expect any government to undo 
completely the evils of sixty years in a single session of Congress, or even in a 
dozen sessions. Democracy should not be streamlined or it may become a 
dictatorship. 

The critical time has now arrived when the benefits of the great strides 
toward the solution of our problems, made during the past eight years, must 
be consolidated. We must not go too fast or we will invite a reaction in the 
nature of Fascism, but we must not abandon our gains or we will invite Com- 
munism. To insure the pursuit of this golden mean I repeat that the trained 
lawyers should concern themselves more than ever before with politics. 

It is, of course, true that in a democratic society the arts, the sciences, the 
individual, the community all have important parts to play. For us it is a 
question of emphasis, which activity, which link in our society is weakest, 
or, put it another way, which need:is the greatest at this time. Greatness in 
an individual is directly dependent upon the particular problems of his time. 
Lincoln was a very great man during the Civil War, but he might have been 
quite out of place in the White House during the economic debauch of the 
twenties. His humanity and political acumen probably would not have been 
appreciated by Wall Street in 1929. Similarly, I believe, a nation’s greatness 
depends largely upon its ability to adapt its government to the demands or 
problems of the times. Prior to 1929 the demands in this country were for 
engineers, scientists and mechanics to develop our natural resources. Today 
we need well trained and trustworthy public officials to lead the way toward 
the solution of our social, political and economic problems within the frame- 
work of a democratic society. Without the preservation of our democratic 
system all the other solutions will be worthless to us. I do not believe our 
people at this time properly appreciate the importance of a democratic gov- 
ernment, or properly evaluate their good politicians. I recently heard a 
public lecture on “Better Things for Better Living Through Chemistry.” 
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The audience was overcome with approval of nylon for silk stockings and 
plastic toothbrushes. On the other hand, when a politician endeavors to 
discuss the state of the country and what is being done about it, too many 
people are suspicious of his motives, critical of his methods and generally 
belittle his accomplishments. Some personal mannerism is too often given 
significance entirely out of proportion to its importance. As a matter of 
fact, chemistry, banking, engineering, manufacturing, and mechanics are 
child’s play compared to the science or art of government. The scientist 
can control his method or his subject matter. The politician deals with 
personalities which he cannot control, even in Louisiana or Kansas City. 
A good politician must persuade and the persuasion of men’s minds on 
political or social matters is infinitely more difficult than it is in matters of 
mechanics, such as radio, ice boxes and motor cars. Good lawyers are experts 
in the art of persuasion which is another reason why they should make good 
politicians. All men have ideas and prejudices about politics, economics and 
taxes. They all hate taxes and the politician receives the full force of this 
hatred. There is a prejudice that all politicians and governments are wasteful, 
but few people think much of the wastefulness of Barbara Hutton whose 
tribute was levied through the five and ten cent stores. 

In short, the politician has a hard row to hoe and it is largely up to you 
lawyers to assume this difficult responsibility. In conclusion, the first and 
most important problem facing this country is to preserve some individual 
liberty, to make democracy work. It is true that we have many other prob- 
lems, but the satisfactory solution of all of them is dependent upon the first. 
Otherwise, we may win the battles, but lose the war, as I believe they did in 
Germany and Russia even before the fighting began. 
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“The Spoken Word Flies Away, the 
Written One Remains” 





It was the privilege of the Kansas Shorthand Reporters’ Association to 
send to the lawyers of Kansas the little booklet “Making the Record” and on 
it we pinned the hope that this would never again happen: 








































“Q. How far were you standing from the defendant when you saw him 


stab the deceased with a knife? 

“A. About as far as from here to the table. 

“Q. Wait a minute: ‘as far as from here to the table’ does not mean a 
thing in the record. There are two tables in this court room; which 
table do you mean? 

“A. This table. 


“Q. All right, now let me ask you .. .” 


At this time we are concerned with “Taking the Record,” and we know 
that you agree with us that an accurate and complete record of the proceed- 
ings in any case is of vital importance. 

We have heard that some persons regard any writer of shorthand (“ste- 
nographer”) as a competent reporter for all purposes under the misappre- 
hension that shorthand is a trick, or sleight-of-hand—a mysterious operation 
by which a little stroke of the pen puts upon paper a thought which re- 
quires a large number of words to express. 

On the contrary, shorthand is a scientific, practical form of writing, with 
well-defined laws and rules by which the sounds contained in words are ex- 
pressed by characters that are capable of being written in a very brief and 
rapid manner. These basic principles are difficult to acquire, and, after being 
acquired, the ability to apply them practically beyond a low rate of speed 
is possessed only after many years of study and practice. 

Up to the present, our universities have failed to provide a course in 
advanced shorthand reporting leading to a degree such as would assure to 
the courts and public a standard by which to measure the competency of a 
reporter, and the very fact that there is a misapprehension as to the difference 
between amanuensis stenographers and shorthand reporters makes greater 
the need for setting up a standard of proficiency for shorthand reporters in 
the form of a Certified Shorthand Reporters’ Law, to be administered by a 
committee of experts who can be relied upon to formulate an examination, 
under rules and regulations approved by the Supreme Court, which will dis- 
close the qualifications of an efficient reporter, and empower such committee 
to issue certificates to successful candidates, declaring them so qualified. 

We believe you gentlemen recognized this fully when you adopted this 
report of your Committee on Amendments of Laws and Uniform Legis- 
lation: 





“Your Committee also recommends the passage of an act providing 
for the qualifications of court reporters and the supervision of these im- 
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portant public officials. The only qualifications now provided by statute 
are contained in Sec. 20-905 G.S., which provides for an examination by 
three members of the Bar, practicing in the court to which the candidate 
is to be assigned. When we consider that these men make up the records 
upon which all appellate cases are based, it is obvious that our present 
law is inadequate. Your Committee believes that this is a subject which 
requires prompt action.” 


Bearing in mind that during the past year the accuracy of the record 
affected personal and property rights of more than 37,000 Kansas citizens, 
and the right to life and liberty of more than 1,700 persons; and being cog- 
nizant that court reporting, as is true in all professions, bears responsibilities 
and obligations to its constituents, in that it is incumbent that an increase 
in proficiency should be sought and maintained commensurate with other or 
like professions, we ask you to join with us in carrying out the mandate in 
your resolution for the passage of a Certified Shorthand Reporters’ law which 
will: 

Establish a standard toward which the beginner will try to achieve, and 
the expert will endeavor to maintain. 

Create a source of supply from which Kansas reporters can be drawn 
to fill vacancies in the Kansas courts. 

Afford to the courts, the public and the attorneys the protection of an 
accurate record. 

Assure an equal standard of competency in each and every district in 
the State, and give to the courts, the lawyers, and the public a yardstick with 
which to measure shorthand reporting, the lack of which heretofore has been 
both expensive and confusing to all concerned. 

Afford the appointment of carefully examined and certified official court 
reporters, for safer and better service to courts, lawyers, litigants and the public. 

And which will not take from the judges of the courts the selection and 
appointment of official reporters, and which of course must not conflict with 
the Constitution of the State of Kansas as set forth in Article 15, Par. 2: 
“. +. Such office shall be held during the pleasure of the authority making the 
appointment, . . .”; and which will not hamper, but aid the work of the 
courts, the bar, and litigants in the dispatch of their business. 


Tue Kansas SHORTHAND REPORTERS ASSOCIATION 
Ollie E. Watson, President 





NOTICE 


Washburn Law School alumni reunion will be held Monday, June 3, at 
3:30 to 4:30 p.m., Boswell Hall on the Washburn Campus. Alumni, wives 
and friends are invited. 
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The Kansas City Legal Institute 


At three o'clock on the afternoon of April 8, 1940, lawyers, from eastern 
Kansas, met in the First Division Court Room of the Wyandotte County Court 
House to hold the thirteenth legal institute which has been sponsored by 
the Bar Association of the State of Kansas since last November. 


In spite of the fact that this was the “unlucky thirteenth” institute, more 
than one hundred and twenty-five lawyers from fourteen counties and three 
states attended to make that institute one of the most successful’ since the 
inauguration of the Legal Institute program by the State Bar Association 
last fall. 


At the afternoon meeting, Matt Guilfoyle, of Abilene, gave his particu- 
larly interesting talk on “Automobile Collision Cases (Plaintiff's Viewpoint)” 
which had already been enthusiastically received at the Hays Institute a week 
earlier. Mr. Guilfoyle’s talk is one of those that is particularly adapted to 
the aims of the Legal Institute program in that it consists almost entirely of 
ideas and material that cannot be gleaned from “the books,” but only from 
actual experience with such cases. At the close of the talk, a spirited forum 
on the subject ensued. 


Immediately afterward the lawyers adjourned to the Chamber of Com- 
merce Building for an informal get-together “a la Rathskeller.” The value 
of the social scale of the legal institutes cannot be over-estimated. Each is an 
opportunity for attorneys to renew friendships with other attorneys and to 
make new acquaintances. 


At seven o'clock the “institute” sat down to a steak dinner at the Chamber 
of Commerce. Hearty appetites were very much in evidence. As the pie plates 
were being removed, Frank L. Bates, President of the Wyandotte County Bar 
Association, introduced the officers of the State Bar Association, who were 
present, and a number of out-of-town guests. 


The evening talk was given by Warren H. White, of Hutchinson, on 
“Depositions and Discovery before Trial.” Like Mr. Guilfoyle, Mr. White 
had already proved the excellence of his paper by calling to the attention of 
the central Kansas lawyers at the Junction City institute, many new ideas 
with regard to discovery before trial both in state and federal practice. Mr. 
White’s talk received the undivided attention of his audience. After the close 
of his talk it was some time before Mr. White finished answering all of the 
questions asked by the information-seekers. 


The Kansas City institute is one of the many examples of the enthusi- 
astic way in which these legal institutes have been received by the lawyers 
of the State of Kansas. This last service that has been extended by the Bar 
Association of the State of Kansas to the lawyers of this state seems to be 
assured of success, and is one more way in which the Kansas Bar Associa- 
tion has demonstrated its value to the active, practicing lawyers of the state. 
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THE KANSAS CITY LEGAL INSTITUTE 


1. FRANK L. BATES, 2. PRESIDENT O’NEILL 3. J. WILLARD HAYNES, Chm., 
Pres., Wyandotte County Bar 5. SECRETARY CLARK Committee of Wyandotte City 
4. CLARK E. TUCKER, 8. JOSEPH H. McDOWELL, Bar on Legal Institute 
Judge Div. 1, City Court, Judge, Div. 2, City Court, 6. ARTHUR J. STANLEY, JR., 
Kansas City, Kan. Kansas City, Kan. County Attorney, Wyandotte 
7. JOHN L. HUNT, 9. WARREN M. WHITE, 
Topeka Hutchinson 









































THE KANSAS CITY LEGAL INSTITUTE 


1.-2.-5. Scenes at the Kansas City Legal Institute, held April 8, 1940. 

3. BERNARD L. SHERIDAN, Paola; L. PERRY BISHOP, Paola. 

4. Left to right—JUDGE J. E. SCHROEDER, Div. 4; JUDGE HARVEY EMERSON, Div. 3; JUDGE 
WILLARD M. BENTON, Div. 2; JUDGE E. L. FISHER, Div. 1, all of Wyandotte County. 
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Notes and Comment 
MUNICIPAL CORPORATE BOUNDARIES 






In the recent case of Klitch v. Miami Land and Development Co., 191 So. 41, Fia. 
(1939), the Court was confronted by the question whether land belonging to the plain- 
tiff was legally incorporated in the town of Florida City so that the city could exercise 
jurisdiction over such territory, and, more specifically, whether tax deeds issued by the 
city were valid. This problem of extending corporate boundaries of municipal corpora- 
tions is an old but ever recurring one, and continually arises in suits questioning the 
validity of bonds, taxes, tax deeds and ordinances of cities which have attempted to 
extend their boundaries. It is therefore well to consider under what circumstances a 
municipal corporation may be enlarged so that it has jurisdiction within the new terri- 
tory which is attempted to be annexed. 

The state is the creator of municipal corporations. Subject to restrictions by the 
Constitution, the legislature may alter or change the boundaries of the corporation, 
annexing or detaching territory, as it wills. State v. Hutchinson, 103 Kan. 370, 175 
P. 147 (1918); Hunter v. Pittsburg, 207 U. S. 161, 28 Sup. Ct. 40 (1907); 1 McQuillan, 
Municipal Corporations 715, 2nd ed. (1928). ‘There is no limitation on this power 
in the federal constitution but in Kansas, and many other states, the legislature is 
prohibited from passing special legislation in regard to a municipal corporation. Kansas 
Constitution, Art. 12, sec. 1 and 5; 21 lowa Law Review 128. The reason for the 
insertion of such provisions was the fear of favoritism and discrimination. Because 
of this fear an attempt was made to force the legislature to act generally in regard to 
municipal corporations so as to preclude favoritism. Such restrictions are not violated 
by reasonable classification. Baird v. City of Wichita, 128 Kan. 100, 276 P. 77 (1929). 

Where the legislature has granted no power to a municipal corporation to extend 
its corporate limits, an attempt by the corporation to do so is void. In the absence of 
a law authorizing the existence of a municipality de jure there can be none de facto. 
In such cases the city acquires no jurisdiction over the new territory, and taxes 
levied by it are illegal and void. Atchison & Neb. Ry. v. Maquikin, 12 Kan. 301 
(1873). Tax deeds issued upon such assessments are likewise void. Klitch v. Miami 
Land and Development Co., 191 So. 41, Fla. (1939). Neither is territory, which is 
attempted to be annexed in this manner, liable for taxes to pay for bonds which have 
been issued. Even the acquiescense by the owners of such land, in earlier attempts 
of exercise of jurisdiction over them on the part of town officials, cannot invest the 
town with de facto jurisdiction so as to validate the acts of the city. Ocean Beach 
Heights v. Investment Co., 302 U. S. 614, 58 Sup. Ct. 385 (1938). 

In most states the legislatures, by general provisions, provide that the municipal 
corporations themselves may extend their boundaries, but their discretion is limited 
by the acts granting them this power. Kansas G. S. 1935, 12-501, 502, provide for 
the manner in which cities of the first and second class may annex territory, and 
G. S. 1935, 15-11a0r to 11405, provide for additions to third class cities. 

Where the city attempts to extend its boundaries according to legislative standards, 
but fails in some particular, what is the result? The state by the attorney general or 
county attorney, may question the validity of any annexation by the municipal corpo- 
ration. Levitt v. Wilson, 72 Kan. 160, 83 P. 397 (1905). But private parties often 
attempt to attack collaterally the validity of the annexation of their property in tax 
cases and other cases where they object to the jurisdiction of the city. It is settled 
in Kansas that extension of corporate boundaries to include new territory under statutory 
authority, is, in effect, a reorganization of the city so that the act of annexation involves 
the corporate integrity of the city and is not open to collateral attack. Chaves v. 
Atchison, 77 Kan. 176, 93 P. 624 (1908). In regard to defects due to informalities and 
irregularities, questions of good faith and good judgment, the finding of necessary 
facts, the determination of disputes of facts and where like matters are concerned, it is 
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established beyond cavil that annexation proceedings are closed against collateral attack 
by private parties. Pfeifer v. Klug, 114 Kan. 384, 219 P. 498 (1923); Kansas Land Co, 
v. Kensington, 6 K. A. 247, 51 P. 804 (1897); Oil & Gas Co. v. Board of Ed., 112 
Kan. 737, 212 P. goo; City of Topeka v. Dwyer, 70 Kan. 244, 78 P. 417 (1904). In 
the latter case the Court said, 


“Irregularities are common and unavoidable in the organization of such 
bodies and both the law and policy require that they shall not be distributed 
except by some direct process authorized by law, and then only for very grave 
reasons.” 


Thus, where there exists a valid law under which the organization of a corporation 
can be made, and a corporation has been created thereunder and is in existence, if 
there are any irregularities or illegal actions in its organization, either by reason of 
boundaries established or otherwwise, its corporate existence can only be questioned 
by the state. 

Is an annexation under an unconstitutional statute utterly void so that it may be 
collaterally attacked at any time? There can be no such thing as a de facto municipal 
organization where the evidence of its nonexistence de jure is patent from the face 
of the law itself. A corporation so organized could be collaterally attacked. Ry. v. 
Kearny County, 58 Kan. 19, 48 P. 583 (1897); 37 Yale Law Journal 935. Speer v. 
Comm. 88 Fed. 749, 32 C.C.A. 101 (1895), holds to the contrary. The Kearny case, 
supra, has never been overruled in Kansas, but Mr. Justice Burch, in Topeka v. Dwyer, 
70 Kan. 244, 78 P. 417 (1904), stated that it was his opinion the case was wrong. 

Can a municipal corporation be attacked collaterally if the unconstitutionality 
of the act under which it is organized is not apparent on its face? We must examine 
the cases in order to answer this question. The issue was discussed in the case of 
Back v. Carpenter, 29 Kan. 349 (1883), where, under legislative act, Council Grove 
organized and acted as a second class city for over six years. Although the act was 
then held to be unconstitutional the city had acted under color of authority and was 
a second class city in fact if not in law. Tax deeds given by the city while acting 
as a de facto corporation were held valid, and superior to the rights of the plaintiff 
who claimed under the chain of title from the original grantor. In the case of School 
Dist. v. State, 29 Kan. 57 (1883), the school district was organized under an uncon- 
stitutional law but it had acted in good faith and was held to be de facto although not 
a de jure school district. Bonds which had been issued by such de facto district and 
had gone into the hands of innocent purchasers were held legal and valid. In Ritchei 
v. Mulvane, 39 Kan. 241, 17 P. 830 (1888), a different result was reached by the 
district court. Territory was annexed under a statute apparently valid but in fact 
unconstitutional. The district court held that tax deeds issued by the city on this 
land were void. This question was not before the Supreme Court. The only question 
presented to it was whether other than city taxes paid by the holder of the tax deed 
could be recovered under Kansas statutes, and it was held they could be. Garfield 
County was organized under an unconstitutional statute apparently valid on its face. 
In Riley v. Garfield Township, 54 Kan. 463, 38 P. 560 (1894), it was held that the 
county had a de facto existence and was liable for bonds created during such de facto 
existence. In City of Topeka v. Dwyer, 70 Kan. 244, 78 P. 417 (1904), Mr. Justice 
Burch thoroughly discussed this whole subject. After an examination of the Kansas 
cases and those of other jurisdictions, the Court held that the constitutionality of the 
creation of cities apparently regular in form and fairly indicative of the legislative will, 
cannot be attacked collaterally in a prosecution for the enforcement of a city ordinance 
within territory annexed by virtue of proceedings authorized by such statute. 

It thus appears that today in Kansas if a municipal corporation is organized under 
an unconstitutional statute, the defect of which is not apparent upon its face, it acts 
as a de facto corporation even though not de jure. Bonds, taxes, tax deeds, or ordinances 
of such de facto municipality are upheld as valid, and the corporate organization is 
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not open to collateral attack by private interested parties. Cf. Town of Largo v. Rich- 
mond, 109 F. 2nd 740 (1940). The reasons for the rule against collateral attack on 
municipal corporations rest upon expediency and public policy. Hence, the courts 
are concerned in these cases with the question, not if there exists a valid law, but if 
consideration of the public welfare forbid an inquiry as to whether or not there is a 
valid law. They are concerned with whether the public tranquillity and effective 
administration of government require that the matter of validity, or invalidity shall 
be ignored and the situation be arbitrarily recognized as if it were legal, whether in 
fact it be so or not. Topeka v. Dwyer, 70 Kan. 244, 78 P. 417 (1904). It is submitted 
that even though such a rule may operate in defiance of other legal doctrines, ft 
achieves in most cases a sound, just, and reasonable result. 

In the recent case of Klitch v. Miami Land Co., 191 So. 41, Fla. (1939), which 
provoked this discussion, the rule forbidding collateral attack on the extension of 
municipal corporations was not allowed, and rightfully so, because the city did not 
act in good faith under an apparently valid act of the legislature. Instead, the city 
was organized under a special act which designated by metes and bounds the territorial 
limits, and conferred certain limited authority within which was not included the 
power to extend its corporate boundaries. Yet, with full knowledge of these limitations, 
the municipality attempted to annex new territory. Such action may be attacked either 
directly or collaterally by interested private parties because such unauthorized action 
by a municipal corporation is clearly a usurpation of legislative power. 


Henry Onscarp, Jr., '40 
Kansas University School of Law. 


VOID AND VOIDABLE TAX TITLES IN KANSAS 


A tax deed may be valid or invalid. Regardless of which type of deed one has, 
he must obtain possession of the property or bring an action for the recovery of the 
same within two years after the recording of the tax deed; otherwise, the statute pro- 
vides that the holder of the original title may regain title by two years adverse 
possession.’ Of course, if the land is vacant and unoccupied, the holder of the tax deed 
is not required to act for the reason that the holder of the original title does not have 
the requisite possession to take advantage of the statute.” 

If the tax deed is valid and the holder thereof obtains possession within the two year 
period, his deed evidences a new title in fee simple and cuts off all prior titles and 
liens.8 If he thereafter loses possession of the property his rights to recover the same en- 
dure until barred by the general statute of limitations.‘ 

There are two types of invalid tax deeds. One is commonly referred to as “valid 
on its face,” and the other “void on its face.” The deed may be void on its face if the 
defect is a neglect or breach of statutory duty which appears in the terms of the instru- 
ment. If the neglect or breach is one which does not appear on the face of the deed but 
consists of some latent error which is fatal to its validity, it is valid om its face. The 
treatment of the two types of deeds by the court is not the same and so for the pur- 
poses of this discussion they must be separately analyzed. 

If the tax deed is void on its face, Kan. G.S. (1935) 79-2505, which places a five- 
year limitation upon the right of the original owner to bring an action to set aside the 
tax deed, is not a bar to an action by the original owner for this purpose. Ejectment may 
be sustained against a tax-title holder who has been in the actual possession of the land 
for five years or more where the tax deed is void on its face.® In order for the afore- 
mentioned statute to be brought in to aid a tax deed, the deed must be prima facie 
evidence of title; it must be valid on its face. However, the holder of a void tax title is 


1. Kan. G.S. (1985) 60-304, 3rd clause. 

2. Meyers v. Coonradt, 28 Kan. 211. 

8. Cone v. Usher, 86 Kan. 880, 122 P. 893; Beeler v. Elwell, 92 Kan. 586, 141 P. 551. 
4. Buckner v. Wingard, 84 Kan. 682, 115 P. 636. 

5. Richards vy. Thompson, 43 Kan. 209, 28 P. 106. 
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entitled to all the taxes he has paid on the land before he is obligated to relinquish 
possession to the successful claimant.® 


If the holder of a tax deed, valid on its face, obtains possession of the land and 
remains in possession for five years, he may quiet title against the original owner.’ This 
is, of course, limited to situations where the tax-title holder had not previously been 
barred by two years of adverse possession by the original owner. The tax deed in this 
suit to quiet title is not open to attack on the grounds of latent irregularities not 
appearing on the face of the deed.® It is specified in Kan. G.S. (1935) 60-1804 that the 
tax-title holder must be in the actual possession of the land for five years in order to 
quiet title. 


Where the land has been vacant and unoccupied for five years subsequent to the 
recording of the tax deed, valid on its face, it might seem that the holder of the tax 
deed has acquired a perfect title, however, the construction of the court is otherwise. 
The original owner may thereafter enter and acquire title by two years of adverse 
possession. The court bases its opinion on the statute which provides that the tax-title 
holder must gain possession of the land or bring an action for the recovery of the same 
within two years after the recording of the tax deed.° This is manifestly contrary to 
the terms of the statute. During the two-year period subsequent to the recording of 
the tax deed the land was in a vacant and unoccupied state. The tax-title holder, 
therefore, was under no obligation to take possession or bring an action for the recovery 
of the same.!! To bar the tax-title holder by two years of adverse possession by the 
original owner, occurring five years after the recording of the tax deed, is obviously an 
extension of the legislative intent. 

Other indications that the court does not regard the tax deed at this stage as 
absolute may be found in the fact that the holder of the tax deed may not bring 
ejectment against an owner éntering upon the land, which has been vacant and 
unoccupied for five years subsequent to the recording of the tax deed, without opening 
up his deed to attack on the grounds of latent irregularities not appearing on its face.” 
He may not sue to quiet title against the original owner, while the land is vacant 
and unoccupied, without exposing his deed to attack on the same grounds of irregu- 
larities.12_ The court reaches its conclusion on the theory that the statute, which places 
a five-year limitation upon the right of the original owner to attack the validity of the 
tax deed, applies only to actions ‘against’ the tax-title holder and not to actions by the 
latter to procure anything more than he has at the time of suit. 

This line of decisions has led to much speculation as to the nature of the interest 
of the holder of the tax deed where the land is vacant. The five-year statute has run 
in favor of his deed so as to protect it from any affirmative attack. Yet the owner of 
the original title may thereafter enter and acquire title by two years adverse possession. 
Once having procured title to the land by two years adverse possession, the original 
owner can not attack the validity of the tax title, any such action being barred by the 
five-year statute. While the land is vacant the status of the title depends upon whether 
the tax-title holder or the original owner first takes possession. If the original owner 
acquires possession, he may not be ejected by the tax-title holder, as the latter’s deed 
in this action, is open to attack for latent irregularities despite the fact that the five- 
year statute has run in favor of his deed. If the tax-title holder first acquires possession, 


6. Smith v. Smith, 15 Kan. 291: (Tax-title holder in actual possession under void tax deed for 10 
years; held he was entitled to all taxes paid over that period when defeated in ejectment by orig- 
inal owner. Also see Kan. G.S. (1935) 79-2506. 

. Beeler v. Elwell, 92 Kan. 586, 141 P. 551. 

. Beeler v. Elwell, 92 Kan. 586, 141 P. 551. 

. Coale v. Campbell, 58 Kan. 480: Land vacant and unoccupied for five years subsequent to re- 
cording of tax deed. regs owner entered and held possession for 7 years; held t tax-title 


Bolder barred by Kan. G (1935) 60-304, 3rd clause. 

. Kan. G.S. (1938) 60-304, 3rd clause. 

. Meyers v. Coonradt, 28 Kan. 211. 

. Stump v. Burnett, 67 Kan. 589, 73 P. 894: Land vacant for 21 years su ment to recording 
of tax-title. Original owner entered and tax-title holder brought ejectment; held that the tax 
deed was void for latent irregularities. 

. Walker v. Boh, 32 Kan. 354, 4 P. 272. 
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he may not be ejected by the original owner as the five-year statute has protected the 
former’s deed from affirmative attacks. 

The writer is pf the opinion that a tax deed, valid on its face, which has been 
of record for five years, during which time the land has been vacant and unoccupied, 
should vest an absolute title in the holder, good as a defensive or offensive weapon. 
The five-year statute should be construed as a short period of limitations for acquiring 
land by adverse possession under color of title. Recording of the tax deed affords 
constructive notice of the tax-title holder’s claims.’4 The tax-title holder to vacant land 
is in the position of an adverse claimant in actual possession of the land.1® An adverse 
possessor of land for fifteen years may quiet title." The court allows this offensive 
use of the statute of limitations as it has created a fixed status, vesting absolute title. 

A construction by the court that a tax deed to vacant and unoccupied land, which 
has been of record for five years, vests an absolute title in fee simple in the holder would 
fix the status of the title within five years. This seems to be the legislative intent in 
fixing at five years the period within which the original owner may attack the tax deed. 
It would prevent the original owner from entering upon the land and gaining title by 
two years of adverse possession five years subsequent to the recording of the tax-deed. 
The tax-title holder could bring ejectment against him on the strength of an absolute 
title, perfected by the five-year statute. 

The recent case of Taylor v. Frandt™’ may indicate a tendency by the court to 
relax its former policy. The holder of a voidable tax deed sued to quiet title against 
the original owner. The former had not been in the actual possession of the land for 
five years but was in possession at the time of suit. The land had been vacant and 
unoccupied for more than five years subsequent to the recording of the tax deed. The 
court quieted title without subjecting the tax title to attack on the ground of latent 
irregularities. The fact that the original owner asked for affirmative relief in his answer, 
and made no offer to reimburse the tax-title holder for taxes paid over several decades, 
may have been the basis of the decision, however, and if that is so, then this case 
does not represent a material change in the court’s policy. The tax deed, under similar 
circumstances, may still be open to attack for latent irregularities if the original owner 
merely defends the tax-title holder’s suit to quiet title and makes no request for affirm- 
ative relief. As to the taxes paid under the tax deed and subsequent thereto, the 
tax-title holder is not required to relinquish possession until reimbursed for all taxes 
he has paid.'8 

The court is faced by two policies: that of giving the original owner his land back 
whenever possible, on the theory that the tax deed is merely purchased for the purpose 
of investment and not for the purpose of acquiring title, and a policy of lending stability 
to the status of title to land sold for taxes. The court has previously leaned in the 
direction of the first policy, however, this should be, under the circumstances, a legis- 
lative rather than a judicial function. If the end that the court is seeking to achieve, 
namely, to give the land back to the original owner whenever possible, is the desirable 
result, it may be reached by legislative extension of the time within which the original 
owner may attack the tax deed or redeem. Such legislation coupled with a judicial 
interpretation of a deed upon which the time for attack or redemption has expired, as 
an absolute and clear title, would accomplish both results. 


CHarces KIMBALL, ’40 


Kansas University School of Law. 


- Kan. G.S. (1985) 79-2507, Taylor v. Frandt, 145 Kan. 449, 65 P. (2d) 264 (19387). 
. Beeler v. Elwell, 92 Kan. 586, 141 P. 441. 
. Freeman v. Funk, 85 Kan. 478, 117 P. 1024. 
- Taylor v. Frandt, 145 Kan. 449, 65 P. (2nd) 264 (1937). 
. Coonradt v. Meyers, 31 Kan. 30, 2 P. 858; Ejectment by the tax-title holder who had paid taxes 
for 4 years subsequent to recording of the tax deed: held that when defeated in this action he may 
recover for all taxes paid. Also see Kan. G.S. (1935) 79-2506. 
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Program 


FIFTY-EIGHTH ANNUAL MEETING 
OF THE Bar ASSOCIATION OF THE STATE OF KANSAS 
Hotel Allis May 24 and 25, 1940 Wichita, Kansas 


REGISTRATION 
Registration will commence Thursday evening, May 23rd at the Allis. It will 
assist those in charge of the registration desk if those desiring to register will present 
their membership cards. Members residing in Wichita are requested to register Thurs- 
day evening, if possible. 
Women will be registered at a separate desk provided by the committee in charge 
of the Women’s entertainment. 


THE ANNUAL BANQUET 
The Fifty-cighth Annual Banquet of the Association will be held Friday evening, 
May 24th, at 6:30 P.M. at the Allis instead of on Saturday evening as has been the 
custom in the past. In order that proper arrangements may be made with the Hotel 
for those who plan to attend it is imperative that your reservations be made as soon as 
possible. The price per ticket is $1.25 and reservations may be made in advance of 
your arrival at Wichita by mailing your check to the Secretary-Treasurer. 
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SATURDAY NOON LUNCHEON AND STAG SHOW SATURDAY EVENING 
These functions are provided by the Wichita Bar Association and are free of 
charge to those registering at the meeting. Tickets will be provided at the registration 
desk. 
Theatre tickets will also be provided for wives at the registration desk with the 
compliments of the Wichita Bar. 


COMMITTEE REPORTS 

Acting on popular request the Executive Council has made arrangements so that 
only those committee reports requiring definite action of the Association will be read. 
All others will be printed in the Report of Proceeding published in the August issue 
of the Journal. 

THE JUNIOR BAR CONFERENCE 

The Third Annual meeting of the Kansas Section will commence Saturday after- 
noon, 3:15 P.M. This is an organization of lawyers under thirty-six years of age who 
are members of the American Bar Association, however, all lawyers of this age group 
are invited to attend the meeting whether they are members or not. 


Thursday, May 23, 1940 
Tue Kansas Prosate Jupce’s Association ANNUAL MEETING, ALLIs Hore: 
9:00 A.M.—Reading of minutes; Appointment of Committees; Announcements and 
remarks by the President, Richard W. Evans, Dodge City. 
9:45 A.M.—The Rights of Creditors Under the New Code, W. C. Jones. 
10:30 A.M.—Equity Powers of Probate Courts 
11:15 a.M.—Discussion of Decisions Affecting the Probate Code 


ADJOURNMENT FoR LUNCH 
1:30 to 3:30 P.m.—“Guardianships” 
3:30 to 5:00 P.m.—‘“Question Box” 
6:30 p.m.—Dinner (Compliments of the Association) 
Business meeting and election of officers to be conducted during the dinner 
session. 
Tue Bar AssoctaTIon oF THE STATE oF Kansas—A wis Horsx 
6:00 p.m.—Registration Commences 
6:30 p.M.—President’s Dinner for Officers and Council 
7:30 P.M.—Meeting of Officers and Council. 
8:00 p.m.—Executive Council Meeting 
Turvy AnnuaL Meetino or Kansas Juntor Ban Conrerence—(A section of the Junior 
Bar Conference of the American Bar Association.) 
Tue Kansas County Atrorneys’ AssociaTion—A.us Horst 
2:00 p.mM.—Legal Institute for County Attorneys and Open Forum : Allis Hotel 


Friday, May 24, 1940—Allis Hotel 
Morning Session, 9:30 A.M. 
Round Table Sessions Arranged by Committee on Sections—W. D. P. Carey, Chairman 
SectionaL Discussions 
A. Probate and Title Work 
G. L. Light, Liberal 
W. G. Fink, Fredonia 


Samuel E. Bartlett, Ellsworth 
Elmer E. Euwer, Goodland 
Frank R. Gray, Lawrence 
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2. “Practical Problems in Drafting of Wills—Trusts and Future 
Interests” T. B. Kelley, Great Bend 
Discussion by: 
W. F. Lilleston, Wichita 
D. C. Martindell, Hutchinson 
Harold W. Herrick, Winfield 


3. “Merchantable Titles—Must We Approve Them”. .H. R. Branine, Hutchinson 
Discussion by: 
Kirke C. Veeder, Independence 
Dean McElhenny, Topeka 
George B. Collins, Wichita 


B. Taxation 
Rt aa ie cats nemuial cele ... Theo. F. Varner, Independence 
Vice-Chairman Robert Y. Jones, Lyons 


. “Death Taxes” Ellis D. Bever, Wichita 
Discussion by: 
Chas. L. Hunt, Concordia 
Wilbur H. Jones, Wichita 


. “Income Taxes—The Lawyer’s Job” Henry H. Asher, Lawrence 
Discussion by: 
Mark Adams, Wichita 
J. Rodney Stone, Newton 


12:15 p.M.—Washburn Law School Alumni Luncheon : ...Hotel Allis 
12:15 P.M.—Kansas University Law School Alumni Luncheon Hotel Allis 
12:15 P.M.—Michigan Law School Alumni Luncheon 


AFTERNOON SESSION, 2:00 P.M. 
President Ralph T. O’Neil, Presiding 


Address of Welcome Glenn Porter, President, Wichita Bar Association 
Address of Welcome Arch N. Booth, Wichita Chamber of Commerce 
Report of Committee on Rules Dallas Knapp, Chairman 
Appointment of Resolutions and Nominating Committees 
President’s Address Ralph T. O'Neil 
Report of Secretary-Treasurer and Recommendations of Executive 

Committee Robert M. Clark 
Consideration of Resolution providing for a Change in the Method of Electing 

Members of the Executive Council. 
Consideration of Other Amendments to the Constitution and By-Laws 
Committee on Probate Code......................-..-. E. C. Flood, Chairman, Hays 
Committee on Corporation Code Thos. M. Van Cleave, Chairman, Kansas City 
Committee on Probate Code...........................- E. C. Flood, Chairman, Hays 
Committee on Prospective Legislation Chas. D. Welch, Chairman, Coffeyville 
Committee on Criminal Law and Law Enforcement 

William D. Reilly, Chairman, Leavenworth 

Committee on Illegal Practice of the Law Claude I. Depew, Chairman, Wichita 
Committee on Local Bar Associations Thomas Amory Lee, Chairman, Topeka 
Committee on Integration of the Bar Albert Faulconer, Chairman, Arkansas City 
Committee on Selection of Judges Verne M. Laing, Chairman, Wichita 
Committee on Public Relations Lloyd H. Ruppenthal, Chairman, McPherson 
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Committee on Taxation Elmer E. Euwer, Chairman, Goodland 
Committee on Specialized Advice or Experienced Lawyers’ Service 

..Dallas Knapp, Chairman, Coffeyville 
Committee on Legal ere ....John H. Hunt, Jr., Chairman, Topeka 
Report of Nominating Committee 


EvENING SEssION 
The Fifty-Eighth Annual Banquet of the Association 
6:30 p.m. — Hotel Allis 
Toastmaster — President Ralph T. O’Neil 
“The Supreme Court”... Hon. Harry K. Allen, Justice, Kansas Supreme Court 
“The Doctor and the Lawyer (A Comparative Analysis)”. .Hon. William L. Vandevanter 
Springfield, Missouri 
“The Bench and the Bar”... .Hon. Walter A. Huxman, Judge, Circuit Court of Appeals 
Introduction of President-Elect 


Saturday, May 25, 1940 — Allis Hotel 


Morning Session, 9:00 A.M. 


General Business Meeting 
Committee on Professional Ethics ....E, E, Steerman, Chairman, Emporia 
Committee on Annotations and Restatement. Judge W. D. Jochems, Chairman, Wichita 
Committee on Administrative Law and Judicial Administration 

ace _Robert L. Webb, Chairman, Topeka 
Committee on Organization of Sections W. D. P. Carey, Chairman, Hutchinson 


Committee on Standards for Title Opinions... W. G. Fink, Chairman, Fredonia 
Committee on Bill of Rights Warren H. White, Chairman, Hutchinson 
10:15 A.M.—The Heritage of the American Lawyer”... Ralph R. Quillian, Atlanta, Ga. 
(Chm. A.B.A. Committee on American Citizenship, and 
Councilman J.B.C., 5th Circuit) 
“The Modern Criminal” ' , Drane Lester 
Inspector for F.B.I.. Washington, D.C. 
(Mr. Lester is a graduate attorney, University of Tennessee and Oxford; 
received the “Crown of Rumania” decoration for his activities in inter- 
national police matters.) 
Committee on Newly Admitted Members ..Randal C. Harvey, Chairman, Topeka 
Radio Committee Hoes ..W. T. Chaney, Chairman, Topeka 
Historical Committee... . G. L. Light, Chairman, Liberal 
Committee on American Citizenship Harry W. Colmery, Chairman, Topeka 
Committee on Legal Education and Admission to the Bar 
Edward M. Boddington, Chairman, Kansas City 
Committee on Amendment of Laws and Uniform Legislation 
Otis S. Allen, Chairman, Topeka 
Committee on ) Conformity of State and Federal Practice 
pe Pe Judge J. G. Somers, Chairman, Newton 
Membership Committee. bat W. E. Stanley, Chairman, Wichita 
Judicial Council ny = ; Hon. W. W. Harvey 
Memorial Committee Maurice P. O'Keefe, Chairman, Atchison 
— —_— — & 


12:15 P.M.—Stag Buffet Luncheon for Members of Association Hotel Lassen 
(Compliments of Wichita Bar) 
1:00 P.M.—Luncheon and Style Show for Wives of Visiting Attorneys. ._Innes Tea Room 
(Wichita Association of Attorneys’ Wives) 
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AFTERNOON SESSION, 1:30 P.M. — Horet ALLIs 
Round Table Session Arranged by Committee on Sections 


W. D. P. Carey, Chairman 
SEcTIoNAL Discussions 


A. Insurance—Trial Practice 


TE ea ee eee eee © Jerry E. Driscoll, Russell 
i tivsinwaregekenecnad George R. Lehmberg, McPherson 
1. “Trial of Automobile Collision Cases”............... La Rue Royce, Salina 


Discussion by: 
Douglas Hudson, Fort Scott 
Carl Van Riper, Dodge City 


D. Arthur Walker, Arkansas City 
2. “Questioning and Selecting of a Jury and Opening 
diets codetviviindeaeendbstenaee Ralph W. Oman, Topeka 
Discussion by: 


O. B. Eidson, Topeka 
Oscar P. May, Atchison 
Chas. D. Welch, Coffeyville 


3. “As a Judge Would Try the Case”............ Judge J. G. Somers, Newton 
Discussion by: 
Judge Robert Garvin, St. John 
Judge Karl Miller, Dodge City 


B. Mineral Law—Oil and Gas 
ae co a toad J. B. McKay, El Dorado 
Members of Committee. . .George B. Collins, and George Siefkin, Wichita 


1. “The Statute of Frauds in Oil and Gas Matters”..................... 
DIR 2, oR et an 2 EC L. H. Ruppenthal, McPherson 
Discussion by: 
Carl L. Chase, Eureka 


2. “Landowners’ Royalties and Overriding Royalties”................ 
Ce CUGuGheteisesbuvenadeateacecer’ A. W. Hershberger, Wichita 
Discussion by: 
E. C. Flood, Hays 


3:15 P.M.—Meeting of Junior Bar Conference 
Resolutions, New Business, Nominations, Election of Councilmen and Officers 


6:30 p.m.—Third Annual Dinner of Junior Bar Conference............... Hotel Allis 
Toastmaster — C. Harold Hughes 
SE 5 ee eee eee Ralph R. Quillian, Atlanta, Ga. 


National Councilman, J.B.C., 5th Circuit 
Introduction of New Officers 


6:30 p.m.—Dinner for Women Members of the Bar....................-.. Hotel Allis 
8:00 p.m.—“Barzapoppin”—Stag Show by Wichita Bar.............. Arcadia Theatre 
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Case Notes 


BLOOD TESTS AS PROOF OF PATERNITY 


The question of the use of the blood test to determine paternity has never been 
brought before the Kansas court. Our cases dealing with Bastardy and associated 
subjects have contented themselves with stating that if the child is of sufficient age 
that its facial characteristics have molded themselves into some sort of a pattern, such 
child may be exhibited before the jury as evidence that the child is the issue of the 
putative father. 


The question is presented: Is a more scientific test available? Is the Landsteiner 
blood grouping test generally recognized as sufficiently trustworthy for use as an aid 
in ascertaining facts in a legal proceeding? If so, then the blood examination should 
be permitted. An examination of precedent discloses that the Landsteiner test is not 
unknown to American courts. It has been used often. If allowed to be conclusive 
evidence it would have saved several miscarriages of justice. The best legal analysis 
of this test is found in the opinion of Surrogate Wingate im In Re Swahn’s Will? 

The principle underlying this test is that certain characteristics or properties of 
the blood of a parent perpetuate themselves in that of his or her offspring in accordance 
with the Mendelian Law, and that the results of such tests are therefore potentially 
revelant in the determination of whether a given child is the offspring of specified 
adults, or, vice versa, whether a given adult is the mother or father of a particular 
child. Dr. Karl Landsteiner of the Rockefeller Institute, announced in 1900, that in 
man, the serum of certain individuals could agglutinate the red blood cells of certain 
other individuals. Human blood is made up of red cells which give the fluid its color 
and the plasma. In the blood cells there are two substances, which for lack of a better 
term, are known as A and B. If one possesses both of these substances in his blood 
cells, he belongs to the group AB; if he have only one, he belongs to the group either 
A or B; or if he have neither in his blood cells he is said to belong to group O. In the 
plasma there are substances called “agglutinins” which are designated for the purpose 
of this paper as “a” and “b”. If a plasma containing “a” is mixed with the red blood 
cells containing bd agglutinogen A, these cells will be clumped together or may be 
entirely destroyed. However such plasma containing “a” would not affect red blood 
cells not containing A but being present in group O or B and the same is true as 
regards “b” and blood cells containing type B. It therefore stands to reason that an 
individual of group A blood cell cannot have agglutinin “a” im his serum; and neither 
can a group B blood cell individual possess agglutinin “b. 

The following chart tabulates the test as originally made: 





Groups of 
Groups of Groups of : 
parents children possible a ! 

i TE tea taeda aac a A, B, AB 
ae ee OF er eee B, 
Se eS i eee ry § —«—“—“(ité*t:s Cnn peroiremes ae jj 
SSeS Fr ee B, AB 
a -  casabkeeaueeiaadd EPEC ERME <ndtuceucdiinectuwwe 
= eres er Sea ae A, AB 
= ieee a er eee O, 
ie i ai niet abused Pn = =«—§=»_- siniicntacimawdndin: oO 
SE es DT  wadducmecdsucswernmium oO 

ee SEE cictinnGewinbecsand ee } <~widiccdeanees oO 


In 1927 Doctors Landsteiner and Levine discovered two additional agglutinogens, 
which are conveniently termed “M” and “N”. These types are also inheritable accord- 
ing to the Mendelian Law. In 1928 Landsteiner announced that “(1) the agglutinogens 
M and N cannot appear in the blood of a child unless present in the blood of one or 


1. 104 K. 702, 180 P. 802, Sp v. Lyons. State v. Browning 96 K. 540, 152 P. 672. 
- 285 N.Y.S. "234, 158 Misc. 17 
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both parents. (2) a type M parent cannot give rise to a type N child and a type N 
parent cannot have a type M child.” This may be tabulated as follows: 





Types of Types of Types of children 
parents children possible not possible 

SS CED conchdenenwcus ID. diss iiss Caiiwationtieimes 

_ £4 sees DEES - < - winetiiccipeatensbaaractumtileeduiiad M 

EI RSE SS eee erates 

4 Re ee ella LLL TIE | SITS eS M andN 

5 Da ‘~sitcoudenudene rr ee ere M and MN 

6 SE. ct6cnswcenenns iii ec age a N and MN 


“M” and “N” are obtained by injecting human blood into animals since the human 
blood alone does not contain M and N. M and N are entirely independent of the 
agglutinogens, A and B and form three distinct types of blood, ic. M, N, and MN? 


These charts are inserted for the purpose of exemplifying what types of blood are 
possible from a union when the parental blood groups differ or what type will result 
if the blood group is the same in both parents. When it is considered that everyone in 
the world is typed within one of these groups it can be seen immediately that as a 
matter of positive evidence the blood tests are quite useless to prove just who is the 
father, but are conclusive in showing that, if the offspring have a different blood type 
than the putative father, he could not possibly be the father. As a matter of negative 
evidence, therefore, the blood tests are extremely valuable in disproving the claim 
of paternity. This typing is as infallible as the fingerprint and though it will not prove 
just exactly who is the parent of a child, it works great service in preventing filiation by 
guess work. One cannot be the father if the blood type of the child and the putative 


father be different in this characteristic.‘ 


In states recognizing the value of the blood test, such as Wisconsin and New York 
special statutes have provided for the blood test. They are obligatory and at times 
mandatory on the trial court in civil actions where the purpose of the action is to find 
the proper person for the care and support of the child and not to punish.5 But in a 
criminal case, if self incrimination is raised, the court cannot compel defendant to submit 
to the blood test. But if the defendant wishes such test, it cannot be denied him by 
the trial court.” However, in all these cases in Wisconsin involving civil action the 
blood test is mandatory since the statute says “A blood test shall be made” instead of 
“may be made”. Without this statutory mandate the blood test is discretionary with 
= Court, and refusal of the trial court to order a blood test is not abuse of this 

scretion. 


It is true that the court in Taylor v. Dimond, does state that under the N.Y. 
statute the court cannot compel the taking of such tests. However in’ Beuschel v. 
Manowitz,!° the court after discussing the value of the Landsteiner blood tests granted 
one to the parties. Unfortunately this case was reversed on appeal in Beuschel v. 
Manowitz.!! The result of this appeal so irked the state legislature that they passed 
the blood grouping tests law with the words providing for the blood test in cases of this 


8. ‘‘Determining Parentage,’’ by Dr. Alexander 8. Wiener, Department of Pathology, Jewish Hospital, 
Brooklyn, N.Y., in Vo. Scientific Monthly, p. 323 (April, 1935); ‘“Determination of Non- 
Paternity by Means of Blood Groups,’’ by same author, Vol. CLXXXVI, American Journal of 
Medical Science, p. 257 (August, 1933). Practical Application of the Determination of Blood 
Groups,’’ by Max Lederer, M.D., Associate Professor of Pathology, Long Island College Medical 
Hospital, in 60 Medical Times and L.I. Medical Journal, p. 209 (July, 1932); ‘‘Principles and 
Technic of the Determination of Blood Groups,’’ by Silik H. Polayes, M.D., Assistant Professor 
of Pathology, Long Island College of Medicine, 60 Medical Times and Long Island Medical Journal. 
Commonwealth v. Zammarelli 17 Pa. Dist. & Co. R. 229 (19381), Ma rr on Evidence Supp. 

to Second Ed. (1934) 150; ‘‘Forensic Application of Serologic Individuality Tests,’’ by Land- 
steiner, M.D., in the Journal of the American Medical Association, Vol. 103, No. 14, 1041. 

. State v. Wright 17 N.E. (2d) 428, 59 Ohio App. 191. 

. Thompson v. Elliott, 152 Misc. 188, 273 N.Y.S. 898. 


. Commonwealth v. English 123 Pa.S. 318, 186 A. 298. 

- People v. Garfinkle, N.Y.S. (2d) 728, 169 Misc. 622. 
State v. Damm 62 8.D. 1238, 252 N.W. 7. 

. 269 N.Y.S. 799, 241 A.D. 702. 

. 271 N.Y.8. 277, 161 Misc. 899. 

. 272 N.Y.S. 165, 241 N.Y. App. Div. 888. 


— 
FOS DIAN 
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nature, leading one to believe that the legislature has overruled all cases prior to that 
time and in effect making the test practically mandatory and not discretionary. 

Unfortunately, though, one case in particular fails to recognize the conclusive char- 
acter of this test, namely: Arais v. Kalensnikoff.!2 Briefly, the facts of this case stand 
in a niche all of their own in the judicial hall of fame. The plaintiff, a Spaniard who 
spoke no English, was separated from her second husband. She states that she had not 
had sexual intercourse subsequent to her separation from her husband with any other 
man other than the defendant and that he was the father of Elsie Arais, the child in 
issue. The defendant, a Russian 70 years of age, testified through an interpreter, that 
he had never had sexual intercourse with the plaintiff, that he had been impotent for a 
number of years (a fact which his wife further emphasized) and that he wanted a 
blood test. One was given and it conclusively proved that someone else was the father 
of the child. The mother’s group was O. The putative father’s group was O. But the 
offspring belonged to group B! Nevertheless the trial continued and the jury listened 
with great and rapt interest to the story of the local butcher that the defendant had been 
seen around plaintiff's home, that the defendant had paid some of the plaintiff's grocery 
bills, that the defendant had even taken the child to a public playground occasionally 
and upon this overwhelming array of facts and evidence decided that the Landsteiner 
test was all wrong and that the defendant was the father. The case was reversed on 
appeal to the California District Court of Appeals on the grounds that the verdict 
was not supported by substantial evidence. The plaintiff carried the case to the Supreme 
Court of California in Arais v. Kalensnikoff,!* which affirmed and modified the 
Appellate Court and holding that the Landsteiner test is not conclusive; that if a jury 
after hearing all of the evidence still finds that the defendant is the father, the verdict 
is to be approved. The court arrived at this conclusion, affirming substantially the 
trial court’s decision in some mysterious manner of judicial reasoning which seemed to 
waver back and forth from actual doubt as to the efficiency of the Landsteiner test to 
the statement that the determination of paternity is not a subject which is exclusively 
within the knowledge of an expert witness, whose testimony must be conclusive, on a 
controversial subject, but such determination lies within the scope and knowledge of 
the jury after hearing all of the facts and that the Landsteiner test is merely evidence for 
the jury to consider. The court further held that whenever the subject under consider- 
ation is one within the knowledge of experts only and is not within, the common 
knowledge of laymen, the expert’s evidence is conclusive to the extent that it may not 
be contradicted by the testimony of nonexpert witnesses. Otherwise it can be contra- 
dicted. It would seem, then, that in California it is still possible to have a child by 
operation of law and the fact that one cannot possibly be the father of a child is just 
evidence for the jury to consider in their fact finding capacity. 

In conclusion we quote from Arais v. Kalensnikoff,4 wherein it is stated: “In 
passing, our research discloses that the blood-grouping test requires only a few drops 
of blood, is painless and in no way is prejudicial to health. Therefore, since the charge 
of paternity is one easy to make and very difficult to disprove, it would tend to simplify 
this problem, when it is presented to our courts for determination, and would be a 
distinct advance in the science of jurisprudence, if our state legislature should see fit to 
adopt as part of our Code of Civil Procedure an amendment similar to that now existing 
in the states of Wisconsin and New York. The pertinent section of the Wisconsin 
statute is as follows: “Whenever it shall be relevant to the prosecution or the defense 
of an illegitimacy action, the trial court, by order, may direct that the complainant, her 
child, and the defendant submit to one or more blood tests to determine whether or 
not the defendant can be excluded as being the father of the child. The result of the 
test shall be receivable in evidence, but only in cases where definite exclusion is estab- 
lished. The tests shall be made by duly qualified physicians, or other duly qualified 
Persons, not to exceed three, to be appointed by the court and to be paid by the county. 
12. 67 PB. (2d) 1059, (Calif 


). 
13. 10 Calif. (2d) 428, 74 P. (2d) 1043. 
14. 67 P. (2d) at 1061. 
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Such experts shall be subject to cross-examination by both parties after the court has 
caused them to disclose their findings to the court or to the court and jury. Whenever 
the court orders such blood tests to be taken and one of the parties shall refuse to 
submit to such test, such fact shall be disclosed upon the trial unless good cause js 


> 99 


shown to the contrary’. 
A similar statute is now before the British Parliament. Would not a statute of 
this nature also be appropriate in Kansas? 
CuarLes E. HENsHALL, ’40 
Guienn E. McCann, ’40 
University of Kansas School of Law. 


JOINDER UNDER THE KANSAS GUEST STATUTE 

When two speeding automobiles collide on our highways, it is more than likely that 
among those injured in the crash will be a person who was riding as a guest in one of 
the cars. Assume that he wishes to bring a suit to recover damages for the injuries which 
he has suffered. Assume also that there are reasonable grounds to believe that the drivers 
of both cars have so conducted themselves as to be rendered liable to pay him money 
damages for the harm occasioned by their acts. Can the guest save time, expenditures 
and attorney’s fees by joining both drivers as co-defendants in a single action? 

From a practical view of the matter the answer should be an unqualified “yes”, but 
whether the niceties of legal reasoning will admit of the same conclusion depends upon 
the laws affecting the nature of the guest’s remedial right against each driver and the 
procedural rules governing the joinder of causes and parties. If the accident happened 
in Kansas and suit were brought in the courts of this state,! a demurrer to reach a 
misjoinder of parties defendant? or upon the ground of a misjoinder of causes of action® 


1. If the action were properly brought in the Federal District Court for Kansas, there, too, it would 
probably survive any attack predicated upon a misjoinder of the parties or causes. See infra 
notes 3, 21, and 22. 

. In Kansas today a demurrer on the ground of misjoinder of parties will not be entertained, since 
there is no provision for it in our present Code of Civil Procedure. This specific ground for demurrer 
was provided by the Old Code, G.S. 1868, ch. 80, No. 89, but was dropped in the 1909 revision. 
Since that time, as was said in Blodgett v. Yocum, 80 Kan. 644, 103 Pac. 128, (1909) by Porter, 
J., ‘‘There is no such thing known to our ae agen as a misjoinder of parties. ...'’’ Actions in 
Kansas cannot now fail because of a misjoinder of parties. This creates an anomalous situation 
since there is no provision in the Kansas Code for dropping a parties against whom no 
claim is pressed, or who assert no claim but yet are named in t Y + 1- However, the breach 
can be filled by judicial decision. Parties might be detached from the suit by the curious device of 
sustaining a general demurrer for failure to state facts sufficient to constitute a cause of action 
as against (or on behalf of) some of the parties and overruling it as to the others. In this way 
‘‘ghost’’ plaintiffs may be detached by allowing the defendant to demur generally, then sustaining 
it as against them and overruling it as inst the other plaintiffs (as to whom the defendant may 
then answer). Similarly, ‘‘ghost’’ defendants may detach themselves by demurring generally to the 

tition while the rest of the defendants against whom the petition states a cause of action, put 
in their answers. This mode of attack against defendants was approved in Arzbacher v. Mayer, 35 
Wis. 380, 10 N.W. 440 (1881), the Wisconsin Court saying, ‘‘This ground of demurrer is sustained 
if the complaint does not state facts sufficient to charge the party demurring, although the 
facts may be sufficient to charge other parties not joining in such demurrer.’’ The Kansas 
Supreme Court has sanctioned it as a means of reaching an excess of parties plaintiff where 
the petition states a cause of action in favor of but one of them in Bissey v. ty of Marion, 
104 Kan. 315, 178 Pac. 991 (1919). There the Court said, ‘‘When the petition of several 
plaintiffs is attacked by general demurrer, common sense and the interest of both parties 
suggest that if it is good as to one of them and not as to the others, the ruling should 
declare and give effect to that fact.’’ If the Oourt takes this liberal attitude toward splitting 
the demurrer when there are too many plaintiffs, there is no reason why it should not react in 
the same manner when there are too many defendants and follow the Wisconsin practice in 
order to remedy a situation made embarrassing by the silence of the Kansas Code on mis- 
joinder of parties. 

In other cases the petition may specifically state a claim against one defendant but mingle 
it with claims against the other defendants alone so that it states a valid case against the 
misjoined defendant as well as the other defendants. Now the defendant can in no way force 
the plaintiff to drop him from the suit, but he may protect himself adequately in remaining 
by applying to the court for a severance and separate trial of the claim against him. The Kansas 
Code specifically provides this mode of protection against embarrassment and prejudice of 
defendants in Section 60-2904: ‘‘A separate trial between the plaintiff and any one or more or 
all of several defendants, or between defendants of any issue or issues raised by the pleadings 
may be ordered by the court or judge whenever deemed expedient, and the court or judge may 
determine the time and manner of the trial of the different issues.’’ This method was suggested 
in Blodgett v. Yocum, supra, as a substitute for the then extinct demurrer for misjoinder of 
parties and causes. It was invoked in Construction Co. v. Patry, 10 Kan. App. 55, 61 Pac. 871 
(1900) in 2 personal injury suit for alleged concurrent negligence, though a separate trial was 
not anted. 

n allowing the dropping of misjoined parties by general demurrer for failure to state 4 
cause of action and the separate trial of issues against defendants when in the sound discretion 
of the trial court it will promote the administration of justice, the Kansas practice approxi- 
mates the result reached in the Federal District Courts under Rules 20(b)21 and 42(b), which 
provide a sound and practical treatment of the problem of misjoinder of parties. 
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would probably be overruled, and rightly so. The propriety of that ruling largely turns 
upon the effect given to the Kansas Guest Statute, Section 8-122b, and to the joinder 
statutes for causes of action, Section 60-601, and for parties defendant, Section 60-411. 


Speculation as to the theoretical nature of the plaintiff's remedial right under the 
Code has given rise to some difference of opinion as to how many causes of action he 
sues upon in a given case. But it is arguable that, whether the guest is regarded as 
having but one cause of action or two separate causes, the result will be the same. The 
guest as plaintiff should be allowed to join both drivers in one action for damages. 

Perhaps the confusion in these cases arises from the fact that there are two separate 
defendants, each owing a different duty to the guest, breach of which is regarded as a 
tort. The driver of the other car, under the common law,‘ has a duty to use reasonable 
care in the operation of his automobile so as to avoid causing injury to other persons, 
like the guest, who are using the highway. The host, under the Kansas Guest Statute,® 
has a duty to refrain from acts of “willful and wanton negligence” causing injury to 
the guest who rides in his car. The distinction is not merely one of phraseology, for the 
Kansas Supreme Court has said® that the effect of the Guest Statute is to relieve the 
host of responsibility for acts of ordinary negligence and to impose liability only for a 
different type of conduct toward the guest, namely, an actual willingness to injure him 
or acts evincing a reckless disregard of the consequences with a realization that catas- 
trophe is imminent (which will impute such a willingness to injure).? Kansas no longer 
recognizes degrees of negligence,® and the difference between this type of conduct and 
ordinary negligence is one of kind rather than degree.® Therefore, contributory negli- 
gence, as distinguished from voluntary exposure to unreasonable risk, is no bar to 
recovery of damages from the host.!° The conduct described by the statute is essentially 
wantonness and involves a peculiar mental element which is lacking in ordinary 
negligence.!4 

It seems only logical on the face of things to say that, since there are two defendan:s 
owing two different duties, there are two distinct breaches of duty and hence two 
causes of action. But if one takes more than a superficial glance, there is much reason 
to support the view that the guest has only one cause of action. Under the “primary 
right” theory advanced by Pomeroy,’ that the parties are numerous and their relative 
culpabilities various are immaterial factors. The plaintiff-guest is vindicating one 
primary right but asking relief against two tort-feasors. He has a primary right to be 
secure from injury to his person by force, and the acts of the defendant-drivers have 
combined to produce a single invasion of that right. This single delict is the basis of 
the guest’s cause of action, and it matters not that he asks redress by way of money 
damages from two defendants, for the relief sought is no part of the cause of action.!® 

8. If the suit had been brought in the Federal District Court for Kansas there could be no objection 
on the ground of misjoinder of causes. Tha new Federal Rules of Civil Procedure (28 U.8.0.A. 
following section 723c) make no provision for the objection of misjoinder of causes of action. 
as such, but rather turn it into a question of misjoinder of parties where there is more than 
one party involved. Even then the action will not fail, for misjoinder of parties cannot be used 
to force a dismissal. Rule 21 provides: ‘‘Misjoinder of parties is not ground for dismissal of 
an action. Parties may be dropped or added by order of the court on motion of any party or 
of its own initiative at any stage of the action and on such terms as are just. Any claim 


against a party may be severed and proceeded with separately.’’ 

. Cooley on Torts (4th Ed., 1932), No. 506, p. 494. 

. G.S. 1935, 8-122b, which provides: ‘‘That no person who is transported by the owner or 
operator of a motor vehicle, as his guest, without payment for such transportation, shall have 
a cause of action for damages against such owner or operator for injury, death or damage, 
unless such injury, death or damage shall have resulted from the gross and wanton negligence of the 
operator of such motor vehicle.’’ 

. Stout v. Gallemore, 138 Kan. 385, 26 Pac. (2d) 578 (1933). 

. Anderson v. Anderson, 142 Kan. 468, 465, 50 Pac. (2d) 995 (19385), and cases cited therein. 

. Railway Co. v. Walters, 78 Kan. 39, 96 Pac. 346 (1908); Stout v. Gallemore, note 6, supra; 
Koster v. Matson, 139 Kan. 124, 128, 30 Pac. (2d) 107 (1934). 

. Stout v. Gallemore, note 6, supra, quoting from Railway Co. v. Baker, 79 Kan. 183, 189, 98 
Pac. 804 (1908). 

10. See discussion by Burch, J., in Koster v. Matson, note 8, supra, beginning at p. 132, and also 
in Stout v. Gallemore, note 6, supra, at p. 395. 

11. In Anderson v. Anderson, note 7, supra, the Court said per Smith, J., ‘‘Our task is to ascertain 
what was in the mind of the driver. Wanton negligence requires as an element a mental atti- 
tude on the part of the defendant of a willingness to injure, or such indifference to consequences, 
with realization that catastrophe is imminent, as to amount to willingness to injure. This dis- 
tinguishes such conduct from negligence, which is merely failure to exercise due care.’’ 

12. Pomeroy, Code Remedies (5th Ed., 1929), No. 847. 

13. Pomeroy, op. cit., No. 351, p. 587. 
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The tortious acts of the defendants have together resulted in a single injury, although 
the measure of culpability for those acts is radically different. As the Kansas Supreme 
Court put it in one of the early collision cases:"4 


“At such points there is a common and mutual duty of diligence and caution, 
because there, to the knowledge of each, a dangerous juxtaposition of their respec- 
tive vehicles is liable to occur . . . That common point is the one of contact . . . It 
is as though the injured person stood at that point and the two rushed upon him 
with mutual design to crush him between them. From one he might escape, but 
not from the two together, seeking to compass his injury by the impact of their 
opposing forces. . . . The question of joint liability in such cases cannot be affected 
by the comparative culpability of the offenders . . . such injury is none the less 
the single result of the two . . . omissions of duty.” 


The invasion of the guest’s primary right to which the separate acts of the defendant- 
drivers have contributed is one which in the nature of things is incapable of being 
divided and apportioned. Which of the cuts and bruises and broken bones suffered 
by the guest in the collision may be attributed to each defendant cannot be determined 
with any degree of certainty. Furthermore, whether the injured guest sues each driver 
separately or joins them both in one action he can have but one satisfaction of his 
claim. Although he may recover two judgments, or he may even sue out two 
executions, a full satisfaction can be had from only one of the defendants; and once 
it is received the other defendant is discharged. This rule is based on the notion that 
the injury is a unit which can be compensated for by one award of damages, and that 
the defendants are equally responsible as between themselves.!® For the drivers are 
joint tort-feasors. The act of each was the proximate cause of the injury so that, although 
they did not act in concert, the result may be said to be their joint work; and each may 
be held liable for the entire damage.!7 


If both of them drove their cars together intending thereby to injure the guest, or if 
both did so negligently, they would be looked upon as joint tort-feasors;!® and it should 
make no difference that in this case the host drove his car wantonly while the other 
drove his negligently, when the acts of both contributed to the injury. No court has 
squarely decided this point; but there is language in many cases!® involving concurrent 
negligence to the effect that the tort may be joint, although the degrees of care or the 
quantum of evidence necessary to establish liability is not the same and the duties owed 
by the defendants may differ in character and scope. One court has even said, obiter 
dictum, in an automobile collision case:?° 


“When the question arises between two parties who are jointly charged with 
negligence, it is only necessary to show that both contributed to the injury, notwith- 
standing the fact that one may have been wanton and reckless and that the other 
simply manifested want of ordinary caution. Although the act of each defendant 
alone might not have caused the injury, there is no good reason why each defendant 
should not be liable for the damage caused by the different acts of all.” 


Under the view that the guest has stated but one cause of action against two 
defendants, whether he can sue both of them in a single action presents only a question 


14. Railway Co. v. Durand, 65 Kan., 380, 382, 69 Pac. 356 (1902). 

15. Westerbrook v. Mize, 35 Kan. 299, 10 Pac. 881 (1886). The rule in England and a minority of 
states is otherwise. See cases collected in 27 A.L.R. 805. 

16. Ibid., p. 351. 

17. Cooley, op. cit., No. 86, pp. 279, 280; Prosser, Joint Torts and Several Liability, 25 Calif. 
L. Rev. 413, 432 (1937) has it thus: ‘‘Where the acts of two defendants combine to produce 
@ single result, which is incapable of being divided or apportioned—such as the death of the 


plaintiff—each may be the proximate cause of the loss, and each may be held liable for the 
entire d Zz A case is that of two vehicles which collide and injure a third rson. 
The duties owed to the plaintiff by the defendants are separate, and may not be similar in 
character and scope, but by far the greater number of courts now permit joinder in one action.’’ 

. Cooley, op. cit., No. 81 (intentional) and No. 84 (negligent). 

. The cases are collected in 16 A.L.R. 465 and 62 A.L.R. 1425. 

. Blackwell vy. American Film Co., 48 Cal. App. 681, 192 Pac. 189, 190 (1920). 
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of joinder of parties defendant.2! The rule in Kansas as set forth in Section 60-411 is: 


“Any person may be made a defendant who has or claims an interest in the 
controversy adverse to the plaintiff, or who is a necessary party to a complete deter- 
mination or settlement of the question involved.” 


Both drivers in denying that there was an invasion of the guest’s primary right 
of bodily security by their acts surely have an interest in the controversy adverse to 
the plaintiff. It would also seem that the appearance of each driver is necessary for a 
full and final determination of the action, since their testimony will be required to 
acquaint the jury with the factual picture of the collision, and the property of either 
one of them may in the end be levied upon to satisfy the judgment and compensate the 
plaintiff for his injuries. As joint tort-feasors there should be no valid objection to 
making both drivers parties defendant in a single action by the guest. 

On the other hand, one may adopt the view, as many courts have done, that the 
guest in such cases has two distinct causes of action, placing the emphasis upon the 
duty breached rather than the right asserted. One cause of action is against his host 
for injuries resulting because the host failed in the duty imposed upon him by the 
Kansas Guest Statute to refrain from wantonly driving the car so as to injure the 
guest. The other cause of action lies against the driver of the other car for failure to 
use reasonable care, as required of him under the common law, to avoid injury to 
other persons using the highway. The question of joinder presented is one of the 
propriety of litigating the two causes of action in a single proceeding against both 
defendants.22 In many of the Code states this depends upon whether the causes of 
action belong to the same class or arose out of the same transaction, and whether they 
will affect all the parties and be triable in the same place.2* In Kansas, however, the 
joinder procedure is very liberal. Under our revised Code of 1909 most of the restric- 
tions of the older Codes, which still persist in other states, have been swept away.2* 
Section 60-601 sets but one limit upon the right of joinder of causes of action. It 
provides: 

“The plaintiff may unite several causes of action in the same petition, whether 
they be such as have heretofore denominated legal or equitable, or both. But the 
causes of action so united must affect all the parties to the action, except in actions 
to enforce mortgages or other liens.” 


The Kansas Supreme Court has lately added another limitation. In the case of 
Rakestraw v. State Highway Commission® it was held that an injured motorist could 
not join a common-law cause of action against a road contractor for constructing a 
defective ditch with a cause of action created by statute against the Highway Commis- 
sion for allowing the ditch to endanger users of the highway. The soundness of this 
restriction is open to question, and the decision could be justified with more forceful 
logic upon the ground that the causes of action did not affect all the parties.2® But the 


21. In the Federal District Courts the joinder would undoubtedly be held proper under the liberal 
ractice as to permissive joinder of parties. Rule 20(a) provides: ‘*...All persons may be 
oined in one action as defendants if there is asserted against them jointly, severally, or in 
the alternative, | right to relief in respect of or arising out of the same transaction, occur- 
rence, or series of transactions or occurrences and if any question of law or fact common to 
all of them will arise in the action. A .. . defendant need not be interested in... defending 
against all the relief demanded. Judgment may be given ... against one or more of the 
defendants according to their respective liabilities.’’ 

. In the Federal District Courts any number of causes of action sued home may be joined as 
against a single defendant in the same capacity, and also as against multiple defendants where 
the conditions of joinder of parties defendant have been’ met. The restrictions of the older 
State Codes against joinder of causes as such are thus removed, and the sole criterion becomes 
proper joinder of parties. Rule 18(a) provides: ‘‘The plaintiff in his complaint ... may 
join either as independent or as alternate claims as many claims as he may have against 
an opposing party. ere may be like joinder of claims when there are multiple parties if the 
requirements of Rules 19, 20 and 22 are satisfied ...’’ ese three rules govern necessary 
— permissive joinder of parties and interpleader, respectively). In the case of an action 
y the guest against the drivers of both cars, the requirements of joinder of parties are satis- 
fied, as we have already seen in note 21, supra. 

. Until 1909 Kansas joinder rules followed the ‘‘class’’ pattern of the New York Code of 1848, 
as amended. Since then any causes whatsoever may be joined if they affect all the parties. 
This tends to accord with the practice under the new Federal Rules of Civil Procedure of 
making joinder a question of parties, rather than of causes as such. 

. 143 Kan. 87, 53 Pac. (2d) 482 (1936). 

. See case note by Joseph Scott Payne in 5 Kan. Bar Ass’n Journal 267 (1927). 
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case still stands as authority, so it might be argued that the guest’s cause of action 
against the host is a “statutory” cause of action which under the Rakestraw Case 
cannot be joined with his common-law cause of action against the driver of the other 
car. There are two sufficient answers to that argument. 


In the first place, the cases are distinguishable on the facts. The guest’s right to 
sue his host for damages is governed by statute in Kansas. Section 8-122b was enacted 
in 1933 to discourage unwarranted suits of guests, who rode in automobiles and were 
injured, by changing their right to sue under the common law for merely negligent 
conduct of the host into a right to sue only where the host acted wantonly.2” In an 
action by the guest before the statute proof of wantonness was not essential to recovery, 
The tort was established by showing of ordinary negligence, and wantonness was only 
required to be proved if the guest asked for exemplary damages.?® It could be said that 
this is not a “statutory” cause of action within the meaning of the Rakestraw Case, 
since in that case there was no cause of action existing at common law, and the effect 
of the statute was to create one,?® while the Guest Statute operates rather to change a 
cause of action which flourished under the common law by the simple expedient of 
altering the duty of the host.*® 


Secondly, there is authority enough to justify a direct attack upon this objection 
to joinder of causes on principle without resorting to the evasive process of distinguish- 
ing cases. Some of the earlier cases refused to allow a joinder, apparently on the sole 
ground that a statutory cause of action was by nature different and should not be 
coupled with a common-law cause of action. The latter decisions recognize that the 
distinction is illusory and allow a joinder whenever the ordinary conditions for joining 
causes of action have been met, applying the same tests as if it were a question of joining 
of two common-law causes.*! The good sense of this view is beyond cavil. There is 
nothing so mysteriously unique about a “statutory” cause of action per se that it must 
be set apart as a separate species which cannot be allowed to mingle with the ordinary 
common-law causes of action. Some statutory remedies, it must be admitted, are new 
and different; but novelty in itself is no reason to refuse a joinder. The controlling 
factor is whether the relief obtainable by resort to the statute is so unique as to make 
it inconvenient to litigate a claim for such relief in conjunction with common-law 
remedies. This is the desirable test of the propriety of joinder in these cases. The 
historical fact that the duty is imposed by the legislature rather than by a course of 
judicial decisions should not affect the proceeding to remedy a breach of that duty, for 
the plaintiff may suffer equally in either case and be equally deserving of redress. 
Statutory causes of action should, from the viewpoint of joinder, be subjected to the 
same scrutiny under the Code as common-law causes, and they should be allowed to 
be tried together only when it will be expedient to assure a fair trial and to mete out 
justice among the parties. 

In Kansas, under this view, the only objection to joining statutory and common-law 
causes would be that the causes do not “affect all the parties to the action.”®2 The 
27. Burch, J., in Koster v. Matson, note 8, supra, at p. 129 sketches the background thus: ‘‘In 

the course of what we call progress, the motor vehicle appeared, was perfected and its use 
became universal. Complaisant hosts invited or permitted guests to ride. Accidents occasioned 
by faulty driving occurred. Like Satan, the automobile damage industry came also. Also came 
insurance, leading to law suits between husband and wife, father and daughter, and) mother 


and daughter. So it became necessary to adapt the law to the conditions created by ‘the radical 
change in the method of travel and  transportation.’’ 

- Burch, J., dissenting in Stout v. Gallemore, note 6, supra, at p. 395 said, ‘‘The attitude 
involves such culpability that punitive es may be awarded ... This was the kind of 
conduct the legislature intended to cover.’’ f. the railroad ssenger cases, particularly Rail- 
way Co. v. McGinnis, 46 Kan. 109, 26 Pac. 453 (1891) to the effect that: ‘‘Where there is 
no testimony showing that the negligence is so gross as amounts to wantonness, and no willful 
or malicious acts are proven, actual or tory d merely is the rule.’’ (Syl. 1). 

- Note 25, supra, at p. 89. 

. In Stout v. Gallemore, the Court comments on the technique: ‘‘. .. with the purpose of 
the legislature to relieve operators of automobiles from some ge | to ests the statute 
would be ineffective to accomplish its purpose if it did not relieve from liability for negli- 
gence.’’ 

3 . Jur., Actions, No. 76; Mayberry v. Northern P. R. Oo., 100 Minn. 79, 110 NW 356, 
te iA (N.S.) 675 (1907); Doyle v. St. Paul Union Depot Oo., 134 Minn. 461, 159 NW 
1081 (1916); Railway Co. v. Dowell, 229 U.S. 102, 57 L. Ed. 1090, 33 8S. Ct. 684 (1912). 

. Note 24, supra. 
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connotation of this phrase is somewhat obscure, but most of the courts regard it as 
requiring that in actions at law the invasions of the plaintiff's rights by all the parties 
shall have occurred in such manner that all defendants have one connected interest 
centering in the point at issue in the cause or have one common point of litigation, 
even though the plaintiff may seek different relief against each defendant.** This 
insures that the issues presented on trial will concern the rights of all defendants to such 
an extent that each of them will be interested in testing the plaintiff's case on the 
merits both as to law and fact; and each will bear the hazards and burdens of appeal 
with patience, even though when all rights are merged in judgment the relief awarded 
to the plaintiff may not bear in the same measure upon all defendants. 


It is true that the driver of the other car has no interest in the evidence necessary 
to establish the guest-host relationship or to show the host’s mental attitude of willing- 
ness to injure, which are essential elements of the guest’s cause of action against the 
host. Likewise the host is equally disinterested in the evidence by which the other 
driver’s failure to use reasonable care is proved. However, there are certain points 
of common interest where both of the defendants are vitally concerned with the truth 
and admissability of the testimony presented and the conclusions of law to be drawn 
from that evidence. These are: (1) the fact of physical injury to the plaintiff's person, 
(2) the elements and extent of damages suffered for which the plaintiff seeks compensa- 
tion in money, and (3) the question whether the acts of the defendants concurred to 
cause the injury so that in effect the tort was their joint work. It is also true ordinarily 
that each defendant is wholly unconcerned with what amount of damages the other 
may be forced to pay; but he is deeply interested in the fact of the other’s paying, since 
contribution between joint tort-feasors is generally not countenanced at law. This rule 
has been changed by statute*4 in Kansas where judgment is had against both tort- 
feasors in the same action, so as to allow one who has been forced to pay more than 
his due proportion to compel contribution from the other. The injuries suffered by 
the guest cannot be allocated specifically to each defendant-driver, so justice would 
require that they bear the burden of the judgment in equal proportions. Hence both 
of them should be equally concerned in the elements of damage to be proven by the 
plaintiff as a means of ascertaining the amount of loss recoverable. Also, in this case, 
the relief sought against each by way of money damages will turn out to be identical, 
if full advantage of the right of contribution is taken. 


Thus it appears that each cause of action does not affect all of the defendants 
equally, but under a liberal interpretation of our Code this is not essential. All that 
is required is that the defendants have enough common points of interest that it is 
fair that they should make their defense together. The court has authority to see that 
their own peculiar interests will not be prejudiced by the joinder** and to instruct the 
jury in such a manner as to insure proper consideration of thosd interests in their 
relation to the issues of the case as a whole. It would seem that common interest in 
the crucial elements of proximate cause and the measure of damages, together with the 
probability of equal liability for money damages, is sufficient to support a joinder of 
causes of action, although there are other elements in which interest of the defendants 
is not mutual. 


The declared policy of the reformed procedure under the Code is to discourage 
needless litigation by avoiding circuity of action and multiplicity of suits.®7 The 
procedural rules should be construed so as to allow as many adverse claims to be tried 


88. Meshek v. Cordes, 164 Okla. 40, 22 Pac. (2d) 921, 922, (1933); Trefny v. Eichenseer, 262 
Mo. 436, 171 S.W. 930, 932 (1914); Fortmeyer v. National Biscuit Oo., 116 Minn. 158, 133 
N.W. 461, 37 L.R.A. (N.S.) 569, 574 (1911). 

34. G.S. 1935, 60-3437. In Fort Scott v. Railroad Co., 66 Kan. 610, 611, 72 Pac. 238 (1903), 
where it was held that this section authorized contribution in cases of a judgment against 
several persons guilty of a joint tort the Court suggested that such contribution might be 
compelled in either of two ways: (1) by filing within 10 days after payment a notice thereof 
and a claim to contribution, thereby becoming entitled to the benefit of the judgment to enforce 
repayment; or, (2) by bringing a separate action against the other co-defendants for repayment. 

35. Pomeroy, op. cit., No. 374, p. " 

36. Fortmeyer v. National Biscuit Co., note 33, ages. 

37. Pomeroy, op. cit., No. 16, p. 28; I C.J.8. No. 77, p. 1222. 
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out in one action as can be settled and merged into a single judgment without denying 
a fair trial to any of the parties involved. Since there can be but one satisfaction in any 
event, allowing an injured guest to join both his host and the driver of the other car 
in a single action to recover damages for personal injuries inflicted by their joint tort 
is entirely consistent with this policy. Such a rejoinder should not be defeated in Kansas 
by demurrer, and this should hold true whether the demurrer is interposed to attack 
the joinder of parties defendant or to assert a misjoinder of causes of action. 

Cuarces W. Warp, ’40 

ALFRED J. ANDERSON, '40 

Lron E. Lauter, ’40 

Leicuton A. Fossey, ’40 

University of Kansas School of Law. 


MORTGAGE ASSIGNMENT AND THE PAYMENT STATUTES 


In 1703 a common-law judge! stoutly maintained that a promissory note could not 
be negotiated in England and lashed out at what he deemed an attempt to set the 
custom of merchants above the law of the king’s courts. Yet, in the end, the necessi- 
ties of commerce prevailed, for the next year Parliament enacted a law specifically 
conferring upon promissory notes payable to order or bearer the same qualities of 
negotiability already enjoyed by inland bills of exchange.? 

In 1897 in Kansas the law merchant lost another bout with local policy. Over a 
period of years many Kansas farmers had lost their homes by the foreclosure of mort- 
gages securing negotiable notes, which they had executed to local investment companies 
for loans. The blame for this wave of foreclosures was fastened upon assignees of 
these mortgages, who by failing to record their assignments (as they had every legal 
right to do) were regarded as offering a temptation to the investment companies, as 
mortgagees, not to remit payments of interest and principal made to them by the 
farmers. Perhaps the assignees were not entirely at fault. Most of them were persons 
in the East who bought the mortgages as investments. When some unfaithful invest- 
ment companies yielded to temptation, their assignees in order to prevent loss to 
themselves, were obliged to ask the mortgagors for a second payment and foreclose if 
it could not be made. To put an end to this unfortunate situation the Legislature in 
1897 passed a statute? providing that payment to another than the holder of the note 
and mortgage when the assignment was unrecorded should be effective to discharge 
the debt. In one of the controversies which arose over such a payment the law was 
construed to apply to assignments of mortgages securing negotiable notes. The result 
was that in Kansas the holder of such a note and mortgage, who traditionally under 
the law merchant need give no notice of his interest and yet could enforce his claim free 
of all defenses of payment, was forced to record his assignment. If he did not, payment 
to the mortgagee or the last assignee of record would extinguish the debt and leave him 
solely to his remedy in assumpsit against the person paid by the mortgagor. This is still 
true today.5 

It is the purpose of this paper to consider the effect which these “payment” statutes 
have had upon the law governing the assignment of real estate mortgages in Kansas. The 


1. Holt, C.J., in Buller v. Crips, 6 Mod. 29, 87 Eng. Rep. 793 (K.B., 1703), who contemptously 
oan 


described the notes sued upon as ‘‘. . mly an a & of the ldsmiths in Lombard Street 
who had a mind to make a law to bind all those that did not deal with them; and sure to al- 
low such a note to carry any lien with it were to turn a piece of paper which is in law but 
evidence of a parol contract into a specialty ...’’ 

. Statute 3 and 4 Anne, c. 9 (1704). 

. Laws of 1897, ch. 160, sec. 5. It was repealed in 1899 and replaced by Laws of 1899, ch. 168, 
now G.S. 1935, 67-321. Other penalties for failure to record assignments, i.e., that unrecorded 
assignments should not be received in evidence (sec. 4) and that release by the last recorded 
assignee should fully discharge the mortgage and relieve the mortgagor of the debt (sec. 7) 
were left out of the act of 1899. Burch, J., in Middlekauff v. Bell, 111 Kan. 206, 212, 207 
Pac. 184 (1922) rightly characterizes the act of 1897 as a ‘‘savage statute.’’ 

. Detwilder v. Heckenlaible, 63 Kan. 627, 66 Pac. 653 (1901). 

. Allen v. Waddle, 111 Kan. 690, 208 Pac. 551 (1922), construing the act of 1899. See comment 
by F. J. Moreau, ‘‘Bills and Notes—Commercial Policy vs. Other Interests,’’ 2 Kan. Bar Assn. 

Journal 214 (1934). 
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circumstances in which a mortgagor, who has failed to make payment to the holder or 
to the person authorized to receive it under the “payment” statutes, may yet save himself 
from the consequences of his error by proving that the person whom he paid was the 
agent of the holder to receive payments of interest and principal, present a problem which 
is beyond the scope of this discussion.® 


PAYMENT IN GENERAL 


It is now universally agreed that payment to the assignor of a chose in action after 
notice of the assignment is brought home to the debtor will not discharge the debt nor 
avail him against the claim of the assignee, for to so hold would set at naught the whole 
doctrine of assignment in our law.’ Even though the debtor believes that the assignment 
is invalid, he pays another than the assignee at his peril; and when in doubt as to the 
right of one who claims to be an assignee he should protect himself by a bill of inter- 
pleader.6 However, in the absence of statutory provisions to the contrary, the power of 
the debtor who has no notice of the assignment to pay the original creditor will depend 
upon whether the chose in action is, or is not, negotiable; and this is true even when the 
debt is secured by a real estate mortgage since the mortgage is generally regarded as 
taking on the characteristics of the debt. 

If the mortgage stands alone or the debt is evidenced by a non-negotiable instrument 
(or a negotiable instrument transferred after maturity) the assignee of the note and 
mortgage takes subject to all defenses which the mortgage debtor had against the mort- 
gagee; and payments made to the mortgagee after the assignment but before actual notice 
thereof to the mortgagor may be asserted against an assignee seeking to enforce the debt. 8 
The reasoning is that the debtor should not be prejudiced in discharging his obligation 
under the contract by an assignment of the obligee’s right without his knowledge. Notice 
of the transfer of the right to receive payment is essential to supply the privity between 
debtor and assignee which the law requires, and until that time the debtor does no wrong 
in making payments in accordance with his original bargain.!° Hence, it is said that the 
mortgage debtor may rely on the continued ownership of the debt and mortgage by the 
mortgagee until he has actual notice to the contrary.!1 Payments are to be made prima 
facie to the mortgagee and will discharge the debt unless it appears that they were not 
made in good faith because the mortgagor had knowledge of facts sufficient to put him 
on inquiry as to the existence of an assignment.!? In the case of partial payments of 
interest and principal, failure of the mortgagor to demand production of the note and 
mortgage so as to have payment indorsed thereon does not a raise a presumption of bad 
faith since he has no right to insist upon a surrender of the instruments; but it is other- 
wise upon final payment of the whole mortgage debt.!* Good business practice has made 
it the customary procedure to have the note cancelled or delivered up and the mortgage 
satisfied of record, so that, in the absence of the instruments, an omission to inquire of 
the mortgagee whether he has made an assignment of them stamps the transaction as 
mala fide and leaves the mortgagor defenseless in equity agaist a prior assignee for value 
without notice. 14 

If the note evidencing the debt is negotiable under the rules of the law merchant, the 
transferee, in his capacity as indorsee of the note, takes free of the defense of payment 
if he is a holder in due course.15 There is some conflict whether as assignee of the mort- 
gage he occupies the same happy status in respect to the land, since a mortgage has 

. This question is considered in a samen, ‘*Mortgage Broker As Agent of Borrower or Lender,’’ 

7 Kan. Bar Assn. Journal 180 (193 

. Welsh v. Mandeville, 1 tiene} ys) “233, 4 L. Ed. 79 (1816) with historical note; Davenport 
v. Elliot, 10 Kan. 587 (187 

- Todd v. Meding, 56 N.J. ~ ss, 88 Atl. 349 (1897); Williston on Contracts (Rev. Ed. 1936), 

. Wainh, Atorigages, sec. 59, pp. 254, 255. Under the Uniform Neg. Inst. Act, secs. 52 (2) and 

G.8. 1935, 52-502 (2) and 52- 508, a negotiable instrument transferred after maturity is 
eubject to to the same defenses as if it were non-negotiable. 
C.L. 128 at p. 357. 

. Walsh, op. cit., sec. 59, p. 256. 

. Kellogg v. Smith, 26 N.Y. 18, 25 (1862). 

- Jones, Mortgages (8th Ed., 1928), sec. 1001, p. 392. 

. Brown v. Blydenburgh, 7 N.Y. 141, 146 57 Am. Dec. 506 (1852). Assets Realization Co. v. 


Clark, 205 N.Y. 105, 98 N.E. 457, 41 L.R.A. wg 462 (1912). 
. Uniform Neg. Inst. ‘Act, sec. 57, @.s. 1985, 52-507 
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not of itself the attributes of negotiability.* In the majority of states, including Kansas,!7 
which follow the rule of Carpenter v. Longan,'* he does; and he is allowed to foreclose 
in spite of the mortgagor’s plea of payment. This assimilation of the mortgage to the 
qualities of the note is desirable because it recognizes that the mortgage is primarily 
intended as security, a function which cannot be properly performed unless the security 
interest enjoys the same level of obligation as the debt.1® Under this doctrine the assignee 
of a negotiable note and mortgage need give no notice to the mortgagor in order to 
protect his interest. Payment to the original mortgagee who has not possession of the 
instruments will not discharge the debt,?° and in the absence of conduct amounting to 
estoppel,2! the assignee who acquires his interest before maturity can press his claim, 
even though the mortgagor may be forced to pay his debt twice over. The mortgage 
debtor is deemed to know that negotiable notes are intended to pass from hand to hand 
according to the needs of commerce, which require that the holder be protected against 
payments to unauthorized persons. Unlike the case of non-negotiable notes, where the 
mortgagor only had to ask for production of the instruments in order to prevent any 
stigma of bad faith from attaching so as to invalidate the payment, in the case of 
payments on a negotiable mortgage note the mortgagor must be vigilant to protect 
himself from the possibility of a prior assignment to a holder in due course. This is 
done when making partial payments by having the amount paid indorsed upon the 
note,22 and when final payment of the debt is made before maturity by requiring sur- 
render of the instruments and a release of the mortgage of record.2* The release 
alone is ineffective to protect the mortgagor himself,24 but it will enable him to 
convey to a bona fide purchaser.® If final payment is made at maturity, the mortgagor 
need not take up the note, because he can assert its discharge against any transferee 
subsequently seeking to enforce the past-due instrument.2® He should, nevertheless, 
= a release of the mortgage in order to clear his title to the land upon the 
records. 


THE PAYMENT STATUTES 


It was upon these customary procedures of paying debts secured by mortgages that 
the “payment” statutes were superimposed in the interests of local policy. Kansas, a 
state with lingering memories of frontier days and predominantly agricultural, has by 
tradition dealt liberally with the debtor, relieving him in many ways from his hard lot 
under Common Law.2? This policy of protecting debtors, and particularly farmer- 
debtors, makes the passage of the “payment” statutes, though’ they resulted in somewhat 
inhibiting the free flow of secured commercial credit, easily understandable. When the 
dangers of allowing an unknown creditor to gain an interest in land of the debtor which 
carried with it the right to apply that land to the payment of the debt, even after the 


16. Baily v. Smith, 14 Ohio St. 396 (1863) and a minority of states consider the mortgage a mere 
chose in action, representing an interest in land used for purpose of investment rather than 
trade and commerce and entirely lacking the essential qualities of aw which should be 
regarded as separate from the debt and not governed by the law merchant. 

. Burhans v. Hutcheson, 25 Kan. 625 (1881). 

. 16 Wall. (U.S.), 271, 21 L. Ed. 313 (1873). 

. Walsh, op. cit., sec. 61, p. 260. . 

. The Uniform Neg. Inst. Act requires yment at maturity to the holder, in good faith and with- 
out notice that fis title is defective Yoce. 88), who must exhibit the instrument and deliver it 
up to the party paying it (sec. 74). See 8 Am. Jur., Bills and Notes, sec. 849. 

. McCabe v. Farnsworth, 27 Mich. 52 (1873). 

. 10 C.J.S., Bills and Notes, sec. 463. 

. The mortgage debtor has no right to insist upon making payment before maturity, but if accepted 
by the mortgagee, it operates as a discharge of the debt to the same extent as if made at ma- 
turity. The discharge of the debt extinguishes the mortgage lien. Tiffany, Real Property (3rd 
Ed. 1939), secs. 1468 and 1472. One who pays without obtaining a surrender of note and mort- 

ge does so at his peril. Burhams v. Hutcheson, note 17, supra. 
nt Co. v. Huntington, 57 Kan. 744. 48 Pac. 19 (1897); Blumenthal v. Jassoy, 29 Minn. 
177, 12 MW. 617 (1882). ; 

. Lewis v. Kirk, 28 Kan. 497, 42 Am. Rep. 178 (1882); Fisher v. Cowles, 41 Kan. 418, 21 Pac. 
228 (1889); Middlekauff v. Bell, note 3, supra. 

. 8 Am. Jur., Bills and Notes, sec. 831. 

. @g., Exemption from seizure and sale by creditors of the homestead (Kan. OConst., Art. 15, sec. 9 
and G.S. 1935, 60-3501); —— from attachment and garnishment of personal savings (sec. 
60-3495), pension money (sec. 60-3508), wages earned in another state (sec. 60-3509) and pro 
ceeds of life insurance policy or life insurance trust (sections 40-414, 414a); exemption from 
execution, attachment or other process of personal property of the debtor (sec. 60-3505 and 
G.S. 1939 Supp., 60-3504). Also the mortgage debtor’s statutory right of redemption (secs. 
60-3439, 3440) which cannot be subjected to levy or sale on execution (60-3455). 
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debtor fancied he had discharged his obligation, were painfully impressed upon the 
minds of the farm population by a wave of farm mortgage foreclosures that swept 
Kansas in the second quarter century of statehood, the Legislature did not hesitate to 
act to shield hard-pressed mortgage debtors from the claims of unrecorded assignees 
holding negotiable notes. 


An attempt was first made in the courts to stem the tide with the aid of existing 
statutes. In Burhans v. Hutcheson,*® counsel drawing upon the experience of Minne- 
sota,2® advanced the double argument that, in the first place, the mortgage was a mere 
chose in action apart from the debt which in the hands of the assignee was subject to 
all equities and defenses, including payment to the mortgagee; and, secondly, even if 
the mortgage should be held to possess negotiable qualities, a statute*® which had been 
on the books since 1868 had placed a legislative restriction upon the negotiability of all 
mortgages and threw upon the assignee of negotiable paper the burden of giving actual 
notice to the mortgagor of the change of ownership in order to cut off payments to the 
mortgagee thereafter. The contention was ingenious, but the Kansas Supreme Court 
properly followed the doctrine announced in Carpenter v. Longan,®) that mortgages 
are negotiable by assimilation to the debt, and sensibly refused to extend the statute 
beyond its proper sphere, noting that the law did not by its terms refer to negotiable 
paper and saying:*? 


“A better interpretation, and one more clearly in accord with the law of 
mortgages in this state, is that such section has reference only to a mortgage 
standing alone or one securing debts of a non-negotiable character. Under this 
interpretation Section 3 of the statute is not nugatory, but has ample room for 
operation.” 


The decision enunciated sound policy in refusing to hamper the use of a type of 
security so common in commercial transactions, but it demonstrated that there could 
be no relief under existing laws for the mortgage debtor who failed to pay in accordance 
with the established rules. With this hope dashed, the pent-up dissatisfaction with the 
assignment situation was crystallized by the Legislature in 1897 in a stringent law.®* 
This act of 1897 provided that purchasers of land mortgages should record their as- 
signments within ninety days, under threat that no assignment would be received as 
evidence in the courts against the mortgagor unless recorded; that payment to the 
mortgagee, if no assignment was recorded, or to the last assignee of record, if recorded, 
should extinguish all claims against the mortgagor; and that the last assignee of record 
could fully discharge the mortgage and cancel the debt as to the mortgagor by entering 
a release upon the records. 


The fierceness of the penalty imposed made investors in Kansas mortgages fear for 
their rights, and they almost immediately raised the cry that the effect of the law was 
to practically annul the mortgage and destroy the mortgage lien; but the statute was 
more than once upheld as constitutional.*4 The Kansas Supreme Court pointed out that 
instead of extinguishing the lien it simply made an unrecorded assignment wholly value- 
less as proof of ownership of the lien and required the assignee to establish his interest 
by other means, and since there is no vested right in a rule of evidence he lost nothing 
guaranteed him by the federal or state constitutions.*® 

After two years experience with the statute, the Legislature became convinced that 
too great a hardship was imposed upon mortgage investors and in 1899 repealed it 


. Note 17, supra. 

. Johnson v. Carpenter, 7 Minn. 176 (Gil. 120) (1862). 

. G.S. 1868, ch. 68, sec. 8, now G.S. 1935, 67-304. For text see infra, note 43. 

- Note 18, supra. 
. 681. Later cases followed this interpretation in holding that payment of a non-negotiable, 
note to the mortgagee without notice a the mortgagor. Chapman v. Steiger, 5 Kan. 
App. 326, 48 Pac. 607 (1897); Fox v. Cipra, Kan. App. 312, 48 Pac. 452 (1897). 

. Laws of 1897, ch. 160. See note 38, _—~ 

. Myers v. Wheelock, 60 Kan. 747, 57 Pac. 956 (1899); and subsequent to the date of > 
7) me — 62 Kan. 536, 64 Pac. 57 (1901); Wheelock v. Myers, 64 Kan. 47, 67 Pac. 

2 (1902). 
Wheelock v. Myers, supra, p. 51. 
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entirely, enacting in its place the present law,®* which only penalized the failure to 
record an assignment by allowing all payments of interest and principal to the mort- 
gagee or last record holder to be credited to the mortgagor and leaving the unrecorded 
assignee to proceed against them in assumpsit for money had and received to his use, 
Like its predecessor, this law was assailed, by disgruntled assignees; but the court 
held that it did not invalidate the lien of an unrecorded mortgage and did not under- 
take to limit the methods by which negotiable mortgage notes could be transferred, so 
the assignees could not lawfully complain? In Detwilder v. Heckenlaible® a case 
which arose under the Act of 1897 but reached the Kansas Supreme Court only after 
its repeal, it was held that the statute applied to all mortgage notes alike, negotiable as 
well as non-negotiable. In giving this all-inclusive effect to the Act of 1897, the Court 
tried to equalize the burden of the law by saying that, if the assignment was recorded 
as required by the statute, the mortgagor must take notice of it; so that any payment 
made by him to the mortgagee was at his own risk, whether the mortgagor had actual 
knowledge of the transfer or not. 


Especially in the case of non-negotiable notes, where the mortgagor was formerly 
entitled to actual notice, the operation of this decision in forcing him to search the 
record before making payment was a surprising about face. The assignee, provided 
he recorded, was now for the first time protected against the mortgagor under a 
statute conceived originally to afford the latter a means of protecting himself. 


A similar construction was grafted piecemeal upon the Act of 1899, which as 
Section 67-321 is our present law; and some confusion as to its ultimate effect may 
arise as a result. In Allen v. Waddle*® the act was said to be applicable to mortgages 
securing negotiable as well as non-negotiable notes; and in Walmer v. Redinger,” de- 
cided two years later, it was held, citing the Detwilder Case and not limiting the lan- 
guage to negotiable notes, that the effect of the act was to charge the mortgagor with 
constructive notice of the change of ownership where the assignment was recorded. 
Two other cases pricked out the limits of the concept of “payment” as used in the 
statute. White v. Kemberling"' decided that it extended to the paying over of money 
by the mortgagor on a negotiable note even before maturity; and Doty v. Campbeil® 
held that it included giving the last recorded assignee an amount less than the face 
of the note in full satisfaction of the debt. Thus an unrecorded assignee had no legal 
cause to complain that the mortgagor’s debt had been extinguished for less than face 
value, and he could sue only the record holder for the amount he had received in the 
transaction. Thereafter, controversy as to the scope and effect of the statute ceased. 
The statute of 1868, as Section 67-304** is still to be found in the statute book, a few 
sections away from the act of 1899, now section 67-321;“4 and the manner of making 
payment is apparently settled in Kansas by the course of decisions set out above. But 


. Laws of 1899, ch. 168, sec. 3, now G.S. 1935, 67-321. See note 3, supra. 

. Anthony v. Brennan, 74 Kan. 707, 87 Pac. 1136 (1906). 

. Note 4, supra. 

. Note 5, supra. 

. 116 Kan. 580, 227 Pac. 329 (1924). 

. 114 Kan. 112, 216 Pac. 1087 (1923). 

. 127 Kan. 744, 275 Pac. 148 (1929). , : 

. The text of the statute is as follows: ‘‘The recording of the assignment of s mortgage shall not 
be deemed of itself notice to a mortgagor, his heirs or rsonal representatives, so as to in- 
validate any payment made by them or either of them to the mortgagee.’’ 

. The provisions of this statute are as follows: ‘‘In cases where assignments of real estate mort- 
gages are made after the passage of this act, if such assignments are not recorded, the mort- 
gagor, his heirs, personal representatives, or assigns, may pay all matured interest or the prin- 
cipal debt itself prior to the recording of such assignment to the mortgagee, or if an assignment 
of such mortgage has been made that duly appears of record, then such payment may be made 
to the last assignee whose assignment is recorded in accordance with the provisions of this act, 
and such payment shall be effectual to extinguish all claims against such mortagor, his heirs, per- 
sonal representatives, and assigns, for or on account of such interest or such principal indebtedness; 
and no transfer of any note, bond or other evidence of indebtedness, by endorsement or other- 
wise, where such indebtedness is secured by mortgage on real estate within the state, shall 
prevent or operate to defeat the defense of payment of such interest or principal by the mort- 
gagor, his heirs, personal representatives, or assigns, where such payment has been made to the 
mortgagee or to the assignee whose assignment appears last of record under the provisions of 
this act: Provided, however, that in all such cases the assignee who 4 hold su unrecorded 
assignment shall have a right of action against his assignor to recover the amount of any such 
payment of interest or principal made to such assignor as upon an account for money had and 
received for the use of such assignee.’’ 
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a careful analysis of the matters involved reveals certain latent irregularities which will 
justify opening up the question for re-examination. 

A few inquiries will serve to bring out the difficulties. If Section 67-321 governs the 
mode of payment of mortgages securing both negotiable and non-negotiable notes, what 
is there left for Section 67-304? Is the recording of a mortgage assignment in all cases 
constructive notice to the mortgagor? Must the mortgagor in all cases pay only the 
record holder’ of the assigned mortgage in order to discharge his debt? 

It is evident that under the construction apparently given to Section 67-321 by the 
Kansas Supreme Court, the mortgagor who has given a negotiable note, instead of 
having to seek out the legal holder each time he wishes to pay an installment of interest 
or principal, can merely go to the office of the register of deeds to ascertain if the mort- 
gage has been assigned, and pay the holder who last appears of record. If he has made 
a non-negotiable note, instead of enjoying the former ‘right to be given actual notice 
of the transfer by the assignee, he must now search the record and pay to the last re- 
corded assignee, if the present holder of the note is unknown to him. This latter effect 
given to Section 67-321 seems hardly consistent with the continued existence of Section 
67-304. That statute, as we have seen, plainly means to say that the mortgagor may pay 
his debt to the mortgagee without first having to look at the record and has been spe- 
cifically held to govern the manner of payment for non-negotiable notes.“® If Section 
67-321 is all-inclusive and operates to give constructive notice to all mortgagors, since 
it is the latter pronouncement of the Legislature it prevails, Section 67-304 becomes a 
nullity with no room for operation, and there is no reason to continue it in the statute 
book. The conflict is patent but not irreconcilable. It is submitted that such an im- 
plied repeal of Section 67-304 is neither desirable nor necessary. 

The catalyzing factor is the realization that the two sections are in their ultimate 
effect complementary rather than conflicting. The statutes are not by their express terms 
mutually contradictory; the only real quarrel is over the question of notice to the mort- 
gagor by recording of the mortgage assignment. Section 67-321 contains no provision 
that recording of an assignment shall operate as notice to the mortgagor so as to prevent 
payment to the mortgagee in the face of the record from discharging the debt. That the 
effect of the section is to charge the mortgagor with constructive notice has been added 
to the express terms of the section by judicial construction. The apparent conflict is in 
reality only a shadow cast upon Section 67-304 by this construction of Section 67-321 as 
an all-inclusive statute, and the only question to be decided is how far it is proper to 
extend the effect of this artificial growth. 

The source of the difficulty perhaps lies in the case of Detwilder v. Heckenlaible,“® 
which squarely held that the act of 1897 governed the payment of both negotiable and 
non-negotiable obligations secured by real estate mortgages and which further decided 
that the effect of the act was to compel the mortgagor, irrespective of whether the obli- 
gation was negotiable or non-negotiable, to take notice of a recorded assignment so that 
he must pay his debt to the last assignee of record and not to the mortgagee. This latter 
construction probably was placed upon the statute because of the feeling that fair play 
and even handed justice required it, for the Court, speaking through Cunningham, J., 
said,47 


“It would be an assumption of a purpose on the part of the legislature to do 
a gross wrong if it intended to protect the payor in the payment of a note to the 
original payee when no assignment was of record and not also to protect the latter 
when the assignment was of record. The provision for the protection of the payor 
carries with it necessarily the converse, to wit, that he must pay to the assignor 
when the record shows the assignment of such note and mortgage; and the payor 
must take knowledge of the fact of the assignment when it appears of record 
and the matters appearing therein.” (Italics added). 

45. Note 17, supra. 


46. Note 4, supra. 
47. Ibid. at p. 630. 
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It should be observed that the converse of the statutory direction, which the court 
here adopts, is not inescapably compelled by the letter of the statute. The word “must” 
appears nowhere in the text of the payment section and it would seem that the purpose 
of the act was to offer an alternative method of discharging the mortgage debt which 
the mortgagor could elect to take advantage of or not, as he wished, rather than to 
prescribe inflexible rules for payment in all cases. Moreover, the authority of this 
decision as a precedent in construing Section 67-321 is abated somewhat by the fact 
that in this case the Court was called upon to interpret a statute which today is no 
longer in force. The Act of 1897 there construed had been repealed in 1899; and the 
Legislature in drafting the Act of 1899 incorporated certain changes in the phrasing 
of the direction for payment to the last assignee of record which might invite a dif- 
ferent interpretation than was given to the former act.** 

Whether the recording of a mortgage assignment in compliance with Section 
67-321 will have the effect of giving constructive notice to the mortgagor so that under 
the ordinary assignments rule*® he cannot close his eyes to the fact of transfer of owner- 
ship and pay to the original assignor of the mortgage note, is an entirely different 
question—one that is left untouched by the statute itself and must be decided on 
principle, bearing in mind the ordinary rules of payment and the underlying policy 
of the statute. 

If the debt is non-negotiable there is good reason why the assignment should not 
charge the mortgagor with constructive notice. To give it that effect would set at 
naught established rules of payment and render nugatory Section 67-304, with the 
result of stripping the mortgagor, the very person whom the Legislature tried to 
protect, of an immunity which he formerly enjoyed. 

When the mortgage is given to secure a non-negotiable note it has long been the 
accepted rule that the mortgagor can safely pay his debt to the mortgagee until he 
receives actual notice of an assignment of the mortgagee’s interest.5° The feeling that 
the mortgagor was entitled to actual knowledge of the transfer was so deeply rooted 
that when assignments came to be regarded as recordable interests, the fear that the 
courts might construe the record of an assignment as giving sufficient notice to the 
mortgagor led to the enactment of laws5! in several states similar to Section 67-304 
specifically pointing: out that the mere act of recording the assignment should not 
put the mortgagor on notice so as to invalidate payments made to the mortgagee after 
the assignment was of record. As one court expressed it:52 


“In other words, the statute is a legislative command that the registration 
law shall not be so construed as to make the record of the assignment of a mort- 
gage notice to the mortgagor that the mortgage debt has been assigned . . . notwith- 
standing the statutes permit a mortgage assignment to be recorded, a mortgagor 


. Where the repealed act provided in Section 5 that ‘‘In all cases wherein the assignment of s 


mortgage ... has not been recorded ... the mortgagor may pay... to the mortgagee... 
but if an assignment appears duly recorded then to the last assignee whose assignment may have 
been recorded’’ the present law, Section 67-321, reads: ‘‘. . . if such assignments are not re- 
corded, the mortgagor may pay... to the mortgagee; or if an assignment appears duly of 
record, then such payment may be made to the last assignee whose assignment is recorded . . .’’ 
For other changes in the provisions of the later act see note 3, supra. (Bold type is the authors’.) 

. Note 7, supra. 

J v. Morey, 2 Cowen (N.Y.) 246, 14 Am. Dec. 475 (1823). , 

. Beoee, J., cage in Eggert : Beyer, 43 Neb. 711, 62 N.W. 57 (1895) at p. 717 in mentionin; 
these statutes, ‘‘We do not certainly know where this law originated nor the reason which le 
to its enactment.’’ 

ne can only speculate, but it is probable that the parent statute was passed in New York 
m4 41 of the recording act in the Revised Statutes of 1828 and 1829. (See III R.S. (5th 
Ed.), part Il, ch. 3, sec. 545. In James v. Morey, supra, it had been held that the recording 
act then in force did not require assignments of mortgages to be recorded or make such record- 
ing constructive notice. Later the recording laws were expressly extended to mortga assign- 
ments by Sec. 38 of the recording act in the Revised Statutes. (See Williams v. Birbeck, 1 Hoff. 
Ch. Rep. 359 (1840) at p. 369.) It was thought best to provide also that the act of recording 
should not be constructive notice, so as to forestall the — that the mortgagor might be 
deprived of his former right to actual notice 7 udicial interpretation of the registry laws, 
hence Sec. 41. (See Reed v. Marble, 10 Paige (N.Y.) 409 (1843); Vanderkemp v. Shelton, 11 
Paige (N.Y.) 28, 37 (1844); N.Y. Life Ins. and Trust Co. v. Smith, 2 Barb. Ch. (N.LY.) 82 
1847).) Similar statutes exist in Oal., Idaho, Kan., Mich., Minn., Mont., Neb., Wis., and Wyo. 
ee Smith v. Jarman, 61 Utah 125, 211 Pac. 962 (1922); Jones, Mortgages, sec. 595, p. 819. 

52. Eggert v. Beyer, supra, at p. 718. 
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is not obliged before making payment to consult the record for the purpose 
of ascertaining if the mortgage had been assigned. He may still pay the mortgage 
debt and be protected in the same manner as he would be prior to the enactment 
of the registry laws allowing mortgage assignments to be recorded. If the 
mortgage secures a non-negotiable debt, in the absence of actual knowledge of 
its assignment he may pay to the mortgagee; if the mortgage secures a debt 
evidenced by negotiable paper he must at his peril pay it to the legal owner 
and holder of such paper.” 


Of course, where mortgage assignments are recordable interests, under a proper 
interpretation of the registry laws the record of an assignment should not be con- 
structive notice to the mortgagor,5* for the recording acts reach forward, not back- 
ward, so as to affect only such persons as acquire interests in the land or the debt 
after the instrument in question has been placed of record, i.¢., subsequent purchasers 
and mortgagees of the realty and subsequent assignees of the same mortgage. It should 
not affect the mortgagor, whose interest, in the nature of things, must antedate the 
creation and recording of the assignee’s interest. Thus, Section 67-304 added nothing 
to the existing law of payment, but only served to guarantee that it would not be 
changed by judicial construction of the recording acts to the detriment of the mort- 
gagors who gave non-negotiable notes. It was never intended to impinge upon the 
settled rule that mortgagors who made negotiable notes must seek out the present 
holder and would pay anyone else at their peril.54 


To say that the Legislature of Kansas, in attempting to protect farmers against 
the risk of paying their debts twice over because of unrecorded assignments, a risk 
which arose almost wholly out of dealings in negotiable paper, intended by the passage 
of the acts of 1897 and 1899 to make the recording of assignments constructive notice 
to mortgagors in the case of non-negotiable instruments as well, seems to fly in the 
face of the plain facts of the situation. This is especially true when one considers that 
the declared purpose of these acts was to protect the mortgagor, and him alone.5® The 
particular evil to which the statute was addressed was the situation where one of 
two innocent persons, i.¢., either the mortgagor or the assignee for value without notice, 
must suffer because of the misfeasance of the mortgagee, usually an investment com- 
pany, in diverting payments of interest and principle collected by it on negotiable 
mortgage notes to its own ends. Under the existing rules of payment the loss fell on 
the mortgagor for neglecting the precaution required of him to see that the payments 
reached the legal owner; but the statute now shifted the loss to the assignee as a 
penalty for not giving notice of his interest by filing it of record,5® on the theory that 
it was his failure to act which put it in the power of the mortgagee to defraud the 
mortgagor. Since this dilemma could only arise in the case of a negotiable mortgage 
note, there is some basis for arguing that the statute was meant only to apply to 
negotiable obligations. The answer to that is the Kansas Supreme Court has construed 
it otherwise; but, as was pointed out above, this does not mean that constructive notice 
automatically follows as a result. Where, as in the case of non-negotiable notes, adoption 
of the rule of constructive notice would distort the intended operation of the statute 
and impose a new and intolerable hardship on the mortgagor,®’ and the only argument 
in favor of it is that the statute permits the implication, the inference should not be 
indulged. 

If, on the other hand, the mortgage note is negotiable, there is reason enough to 
adopt the rule of constructive notice to the mortgagor, and compel him to pay the 
last record holder instead of the mortgagee. The Legislature is offering the mortgagor 


. Walsh, op. cit., sec. 59, p. 256; Jones, op. cit., sec. oe p. 819; and see Foster v. Carson, 159 
ere 


Pa. 477, 28 Atl. 356, 39 Am. St. Rep. 696 (1894). T 
contrary. The cases are collected in 89 A.L.R. 171 at p. 196. 

. Burhans v. Hutcheson, note 17, supra; Eggert v. Beyer, note 51, supra; Williams v. Keyes, 90 
Mich. 290, 51 N.W. 520, 30 Am. Rep. 438 (1892). 

. Middlekauff v. Bell, note 3, supra. 
Allen v. Waddle, note 5, supra, at p. 692. 

. Foster v. Carson, note 48, supra, at p. 356. 


is, however, some authority to the 
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an opportunity to protect himself from double liability by making payment in a manner 
not previously allowed; but they are doing so at the expense of an innocent assignee, 
whose only shortcoming is the failure to give the mortgagor a means of discovering 
the change of ownership, by imposing upon him the new duty to reveal his interest 
by recording. Hence, it is quite proper to require that mortgagors who wish to take 
advantage of the statutory method should show some appreciation for the assignee’s 
enforced sacrifice for their benefit by searching the record and making payment to 
the last assignee whose interest appears thereon, instead of blindly paying the mortgagee, 
This facilitates payment by giving the debtor a simple way of ascertaining who is 
entitled to receive his money and an easy means of protecting himself from double 
liability without unduly burdening the assignee, so the adoption of constructive notice 
in this case is undoubtedly wholesome in its ultimate effect. 

This sensible construction has been applied thus far by the Kansas Supreme 
Court, if the language of the opinions is harmonized with the factual situation con- 
fronting the Court, and it should not be defeated by repeating the error of the Detwilder 
Case in making the record constructive notice to the mortgagor in ail cases. In Allen 
v. Waddle*® there is language in the syllabus to the effect that “the statute . . . applies 
to mortgages securing negotiable as well as non-negotiable obligations,” but it appears 
from the opinion that the action was brought upon a negotiable note and mortgage 
where the assignment was unrecorded and payment had been made to the mortgagee 
without actual notice of the assignment. Counsel contended that Section 67-321 should 
be construed as applying only to non-negotiable obligations, relying upon the construc- 
tion given Section 67-304 in Burhans v. Hutcheson,®® but the Court, speaking through 
Mason, J., said:® 


“That provision, however, has relation to the effect of the general recording 
acts as applied to the assignment of mortgages. It does not undertake to impose 
a new duty upon the assignee in that respect, but merely to limit or define the 
effect of a record made under the existing statute. The language of the statute 
now under consideration is explicit, its obvious purpose being to protect the 
mortgagor in making payment to his original creditor when’ no assignment of 
the mortgage has been recorded, and we cannot believe the Legislature intended 
to exclude from its operation by implication mortgages securing negotiable 
notes which form so large a proportion of the total number of real estate mort- 
gages given. It is only in the case of mortgages securing negotiable obligations 
that there is any particular occasion for such a statute,. for where the obligation 
is non-negotiable the debtor who has no notice of the assignment may make a 
valid payment to the original creditor . . .” (Italics added.) 


There is no serious quarrel with the dictum of this case that Section 67-321 is all- 
inclusive in scope and governs the payment of both non-negotiable and negotiable 
mortgage notes, though it might be said that in view of the particular evil which it 
was designed to meet (and which the Court in the italicized sentence seems to recog- 
nize) the section was intended to apply only to mortgages securing negotiable notes. It 
should be noticed in this connection that the language of the section is general; it 
speaks of cases of “assignments of real estate mortgages,” without expressly limiting 
the scope of its provisions to only such mortgages as secure negotiable notes. Such an 
extension to non-negotiable mortgage notes of the benefit of its provisions seemed to 
be tacitly assumed by both Court and counsel, and there is no good reason for not 
allowing it. 

To give the mortgagor in the case of a non-negotiable obligation an option to 
pay the mortgagee or last holder of record instead of the mortgagor, in the absence of 
actual knowledge of an assignment, does not violate established rules of payment. 
Rather it supplements them and furthers justice in allowing the mortgagor to look 
58. Note 5, supra. 


59. Note 17, supra. 
60. Note 5, supra, at p. 691. 
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at the record and pay, if he wishes, someone who reasonably appears to have a better 
claim to the money than the mortgagee. Practically speaking, if the aim of the statute 
—to encourage recording of all assignments—has any measure of success it will mean 
that in the majority of cases the last record holder is the one entitled to receive 
payment in the end and would otherwise have to sue the mortgagee to recover it. 
Of course, this option will not allow the mortgagor to pay either the mortgagee or the 
record holder after he has been given actual notice by a later unrecorded assignee; 
and, on the other hand, it will not make the mere recording of an assignment operate 
to foreclose payment to the mortgagee where the mortgagor has no actual knowledge 
of the transfer. The reason is that the text of Section 67-321 says nothing whatever 
about notice, but leaves that question to be settled by the courts under the ordinary 
rules of law as to assignments and notice under the registry laws. 

In the case of Walmer v. Redinger the Court was called upon to decide this 
question of notice in an action upon a negotiable mortgage note where the mortgagor 
without actual notice had made payment to the mortgagee after the assignment was 
placed of record. In the opinion by Mason, J., it was said:®! 


“The statute authorizes payment of an assigned real estate mortgage to be 
made to the mortgagee unless the assignment is recorded ... and the effect 
of the act is to charge the mortgagor with constructive notice of the change of 
ownership where such a record is made. (Detwilder v. Heckenlaible, 63 Kan. 
627, 66 Pac. 653). The payments to the mortgagee, as such, were therefore with- 
out effect upon the rights of the assignee.” 

And at the end of the opinion he states: 

“The fact that the assignment was recorded under the statute making such 

record constructive notice to the mortgagor is an important element here.” 


(Italics added.) 


At first blush it would seem that, since the language is not expressly limited to 
mortgages securing negotiable obligations and the Detwilder Case is cited as authority, 
the Court means to imply that recording of an assignment gives constructive notice to 
the mortgagor in all cases, irrespective of whether the obligation is negotiable or non- 
negotiable. But if the language is restricted in scope to that necessary to the decision, 
it is evident that the Court really held only that where the note is negotiable and in 
the hands of a holder in due course who has recorded his interest, payment to the 
mortgagee thereafter is ineffective to discharge the debt. Since the decision only 
imposes the duty to search the record upon mortgagors who have given negotiable 
notes, there is no conflict with the provisions of Section 67-304. This harmonizes with 
the language in the Waddle Case, for there the last sentence of the opinion, as set 
out above, indicates that the Court felt it was not abrogating the salutary rule of 
payment of non-negotiable notes to the mortgagee until actual notice when it held 
that the scope of Section 67-321 was all-inclusive. The language of the Redinger Case 
is ambiguous and susceptible of a construction which nullifies Section 67-304, but if 
one considers the history of the statutes and the policy which was intended to be 
furthered by their enactment, it is clear that such a construction is not desirable. As was 
said at the outset, the two sections are really complementary. Section 67-321 enumerates 
the persons who may receive payment from the mortgagor in discharge of his debt, 
while Section 67-304 supplies the caveat that the bare fact that the assignee has recorded 
his interest in order to qualify for payment under Section 67-321 will not compel 
the mortgagor in all cases to seek him out in the books of record and pay only to 
him. In the case of a non-negotiable mortgage note, at least, it guarantees that today, 
as formerly, something more will be required of him, i.¢., giving the mortgagor actual 
notice of his right to receive payment. We should not repeat the mistake of the Det- 
wilder Case. Both sections combine to make a mortgage policy which, although it 
subordinates commercial needs somewhat, apparently suits the needs of our people and 
should not be jeopardized by misconstruction. 

61. Note 40, supra, at pp. 582 and 586. 
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There is the further question whether Section 67-321 confers the power upon the 
mortgagor to pay to the mortgagee or last recorded assignee even in the case where he 
has actual knowledge of who is the legal owner of the note under an unrecorded as- 
signment. This has never been definitely answered in the cases although the matter 
has been twice brought to the attention of the court.®* Before the acts of 1897 and 
1899 the mortgagor could always extinguish his debt by making payment to the legal 
holder of the note,®* and it was also generally held that regardless of whether the note 
was negotiable or non-negotiable payment to anyone other than the legal holder was 
invalid after the mortgagor had acquired actual knowledge of the transfer of owner- 
ship.6* The acts were never intended to abrogate these rules; they were passed to enable 
a mortgagor who had no notice, actual or constructive, of the transfer to the present 
holder to discharge his obligation by paying a prior holder whom he knew, instead of 
having to go to great trouble to seek out the present holder in order to protect him- 
self. The result is that today the mortgage debtor may discharge his debt by making 
payment to any one of three creditors, depending upon the particular circumstances 
of the case: (1) the present or legal holder of the mortgage note, in all cases—and to 
him alone if the mortgagor has actual knowledge of his interest, (2) the mortgagee— 
until the mortgagor is given actual notice of an assignment where the debt is negotiable, 
and (3) the last assignee of record—where the assignment is recorded, whether the debt 
is negotiable or non-negotiable. 


MORTGAGE ASSIGNMENTS UNDER THE REGISTRY LAWS 


The “payment” statutes tacitly assume that mortgage assignments are within the 
scope of the general recording acts. It remains to inquire whether the cases bear out this 
assumption and, if so, what is to be gained by spreading such assignments upon the 
record. 


In most states the general land registry laws are applied to the assignment of real 
estate mortgages, either by the express wording of the statute or by judicial construc- 
tion of them.® Under the provisions of the Kansas recording act,®* “Every instrument 
that conveys real estate, or whereby any real estate may be affected . . . may be re- 
corded .. .” The Kansas Supreme Court has never been called upon to decide squarely 
whether mortgage assignments are embraced within this section, but there is language 
in several cases®’ indicating that the Court considers them to be instruments whereby 
real estate “may be affected” so as to be entitled to record. 


This view is in harmony with our general policy relating to conveyances in Kansas. 
In this state the mortgage deed creates a right in the mortgagee to apply specific land 


62. White v. Kemberling, note 41, supra; Doty v. Campbell, note 42, supra. In both cases the Court 
held the finding of the trial court that the mortgagor had no actual notice of the assignment 
at the time of making payment made it unnecessary to decide the question. See G.S. 1935, 67-322, 
which made it clear that the acts of 1897 and 1899 were not to be interpreted so as to prejudice 
those holding under unrecorded assignments made prior to the effective date of the acts by 
permitting payment to the record holder in the face of actual notice. 

. Jones, op. cit., sec. 1220. PR 699, 700. Holmes, J, states the ordinary rule thus in Watson v. 
Wyman, 161 Mass. 96, 36 N.E. 692 (1894), ‘‘Payment of the mortgage note on the day when 
it falls due is performance of the promise, and very ssibly would discharge the note even as 
against one who took it for value and without notice later on the same day; but receiving pay- 
ment before the day ... is a defense which binds only the party receiving payment and those 
who stand in his shoes. . .. The note still stands unperformed, and therefore secured, subject 
only to a personal defense. .. .’’ 

. See the cases collected in 103 A.L.R. 653 at p. 661. 

. Tiffany, op. cit., sec. 1457, p. 444; Jones, op. cit., sec. 594, p. 813. 

. G.S. 1935, 67-221, originally G.S. 1868, ch. 22, sec. 19. 

. Valentine, J., says in Perkins v. Matteson, 40 Kan. 165, 19 Pac. 633 (1889) at p. 168, ‘‘A 
mortgage is an instrument affecting real estate. So also is the assignment of mortgage. And 
both in legal contemplation must in writing. (See Registry Laws, Mortgage Laws, Statute 
of Frauds and Perjuries, secs. 5, 6: Statute Relating to sts and Powers). In eq it is 
sometimes unnecessary that either should be in writing; as, for instance, an absolute deed is 
sometimes construed in equity to be a mortgage, and the assignment of a debt secured by 4 
mortgage is generally in equity construed to be an assignment of the mortgage. But these 
equitable rules have no = in this case. This case is affecting real estate may ba 
recorded ... and under the registry laws any unrecorded instrument fecting real estate is 
void except as between the parties and those a. actual notice. .. (Bold type the Court's.) 

In Detwilder v. Heckenlaible, note 4, supra, it was said, ‘‘An assignment of a real estate 
mortgage is an instrument whereby real estate may be affected, as contemplated by section 19 
of the latter act ... so that when recorded it imparts notice to all persons of the contents 
thereof.’’ And see also Fisher v. Cowles, note 25, supra, at p. 422, where an unacknowledged 
assignment was held to impart no notice by being spread upon the records. 
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of the mortgagor to the satisfaction of his claim.** This is jan “interest in or con- 
cerning” land under the Statute of Frauds.®® Both the instrument which creates 
this interest and the one by which it may be destroyed” are entitled to record. It would 
seem that the common motives for recording—to protect the holder of the interest from 
secret prior adverse interests and to warn persons subsequently dealing with the sub- 
ject matter that another already has an interest in it—are no less compelling in the 
case of an assignment which transfers the interest to a purchaser than in case of its 
creation or destruction. The fact that the mortgage security follows the debt”! so as 
to admit of transfer by mere indorsement of the note is no ground for the generaliza- 
tion that mortgage assignments are not recordable interests. The registry laws can only 
be invoked when the transfer is made in terms of the land™ so that evidence of it may 
be entered in the books of record. To put the transfer in recordable form an indorsee 
need only insist that a writing purporting to assign the mortgage be given together 
with the indorsement. That mortgage assignments are recordable also receives support 
from the existence of Section 67-304 which was enacted specifically to limit the effect 
that it was feared the general recording acts would give to them™ and to a lesser 
degree from the fact that Section 67-321 imposed a duty upon assignees to take ad- 
vantage of the recording acts in order to give the mortgagor a means of protecting 
himself in making payment. 


As to whom the law requires to take constructive notice of assignments properly 
recorded and whom the registry laws protect against mortgage assignment which have 
not been recorded, there is some difference of opinion, depending upon the provi- 
sions of the particular recording act and the land policy of the state in which the 
question is raised. In Kansas, the statutes’ provide that from the time of filing a re- 
corded instrument “shall impart notice to all persons of the contents thereof; and all 
subsequent purchasers and mortgagees shall be deemed to purchase with notice.” In 
the case of a mortgage there are two distinct subjects of ownership, namely, the land 
and the security interest of the mortgagee. It would seem on principle, although there 
is considerable lack of uniformity in the cases, that the recording acts, if they apply at 
all, should apply equally to all persons dealing with either subject,”® i.c., subsequent 
purchasers or mortgagees of the land and subsequent assignees or pledgees of the mort- 
gagee’s security interest. Under this view all persons purchasing the land or taking 
mortgages upon it, after the execution of a mortgage which has been recorded and trans- 
ferred to an assignee, must be deemed to know that the owner of the land has limited 
his right to deal with it and conduct themselves accordingly. Similarly, all persons 
acquiring an interest in the debt by way of purchase or pledge after an assignment of 
the same mortgage has been recorded must be deemed to have knowledge that the 
mortgagee has no power to deal with the debt since he no longer owns it. That the 
recording acts should not charge the mortgagor, whose interest was in the nature of 
things created before the assignment came into existence and was recorded, has been 
noted previously.7¢ 


Conversely, the Kansas Statutes’? provide that until recorded “no such instrument 
shall be valid, except as between the parties thereto, and such as have actual notice 
thereof . . .” Logically, it would seem that under this section, where the assignee fails 
to record, subsequent purchasers and mortgagees would take the land free of the as- 
signee’s right to assert the mortgage lien and also that a subsequent assignee or pledgee 
of the debt could assert his claim without regard for the previous transfer. Actually, 


> eae Lien Theory of Mortgages,'’ 10 Mich. L. Rev. 587 (1912), and 11 Mich. L. Rev. 

. Perkins v. Matteson, Note 67, supra. 

. The release of s mortgage is entitled to record. O'Neill v. Douhitt, 40 Kan. 689, 698, 20 Pac. 493 
(1889); See Jones, op. cit., sec. 601, p. 831. 

. In Kansas this equitable rule is reinforced by statute. See G.S. 1935, 67-323. 

. Tiffany, op. cit., sec. 1450, p. 427; Walsh, op. cit., sec. 63, p. 269. 
Note 51, supra. 

. G.S. 1935, 67-222, originally G.S. 1868, ch. 22, sec. 20. 

. Walsh, op. cit., sec, 63, p. 267. 

. Note 53, supra. 

. G.S. 1985, 67-228, originally G.S. 1868, ch. 22, sec. 21. 
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this is true only in the latter case;7® in the former case the rights of the assignee depend, 
strangely enough, upon whether or not the mortgagee recorded his interest, and whether 
or not the assignee records his is apparently considered to be immaterial.”® 


If the mortgage is on record it is said that this is sufficient notice to one subse- 
quently dealing with the land so that he can no longer purchase or take a mortgage upon 
it on the assumption that the property is unencumbered. He knows that the mortgage 
is outstanding and unsatisfied; but it is no concern of his who owns it presently, so it 
matters not that the present assignee has not taken the trouble to record his interest, since 
the lien exists even though unrecorded. Therefore, as a matter of good business prac- 
tice, one who after purchasing or taking a mortgage on the land wishes to rid himself 
of the prior mortgage should require the mortgagee to produce the note and mortgage 
or enter a release upon the records before making any payments.*° 


If the mortgage was never recorded, or was recorded but released of record by the 
mortgagee, a subsequent purchaser or mortgagee of the land for value without actual 
notice of a prior assignment will be protected against the assignee who failed to record 
his interest. The registry laws will shield such a purchaser or mortgagee, in the first 
case, because the lien of the mortgage itself is rendered void as to him and this neces- 
sarily invalidates the rights of the unrecorded assignee which have their source in the 
mortgage®! and, in the second case, because the destruction of the mortgage appears on 
the face of the record so that innocent persons may pay value relying upon that de- 
struction when there is nothing in the record to show it was unauthorized.® It is only 
in this latter case that the recording of his interest by the assignee of the mortgage will 
of its own force protect him against persons subsequently dealing with the land. Here 
the act of placing the mortgage assignment on record is a plain warning to such persons 
that the release by the mortgagee was unwarranted and fraudulent, so that they cannot 
in good faith disregard the lien, which still exists in the hands of the assignee, and at- 
tempt to take the land free of it. 

Where, however, the assignment was placed of record but the mortgage itself was 
not recorded, the assignee should not be entitled to the benefits of the recording acts. 
One dealing in land who searches the records is bound to take notice only of conveyances 
in his own chain of title,®* and he is not affected by instruments which are based upon 
unrecorded conveyances, for the connecting link is missing and there is no clue to lead 
him to the place in the books where the instrument is spread upon the record. It has 
been so held in the case of a mortgage upon land by the grantee of an unrecorded 
deed,*4 and it would seem that the same rule should apply in the analogous case of the 
recorded assignment of a mortgage which has not been recorded. 

As between mortgagor and assignee, failure to record either mortgage or assignment 
will not prejudice the rights of the holder of the note and mortgage. Failure to record 
the assignment does not destroy the lien,®® and the mortgage debtor knows full well 


78. Jones, > cit., sec. 600, p. 829. 
ue 


79. This is to the mechanical characteristics of the indexing system used for the book of records. 
The grantor-grantee index used under most recording acts can lead the searcher to assignments of 
a particular mortgage only if the mortgage itself is recorded so that the mortgagee’s name is 
known. The numerical or plot me | would enable a searcher to find any recorded assignment af- 
fecting the particular tract of land. ut in Kansas the use of the latter system is optional only, 
and the effect of the recording acts as constructive notice is not based upon it. See G.S. 1935, 
19-1205 (general index) and 19-209 (numerical index). 

. Campbell v. Vedder, 3 Keys (N.Y.) 174, 1 Abb. Dec. 295 (1866); Curtis v. Moore, 152 N.Y. 
159, 46 N.E. 168, 57 Am. St. Rep. 506 (1897). The ‘‘payment’’ statutes offer him no protec- 
tion, since they were meant only for mortgagors. See note 55, supra. It is even questionable 
whether the release will protect him, in spite of the dictum in Assets Realization Oo. v. Clark, 
note 14, supra, at p. 119, because he has knowledge of the possible existence of the mortgage 
assignment and would be a party to the mortgagee’s fraud in releasing without authority; but 
he is thereby enabled to protect himself by conveying the land to a bona fide purchaser for 
value who will take free of the assignee’s secret interest. 

. Tiffany, a cit., sec. 1457, p. 446. 

. Lewis v. Kirk, note 25, supra, at p. 362. This is true even in the case where the purchaser 
pays the amount of the mortgage as part of the purchase price and in the same transaction re- 
ceives a conveyance of the land and a release of the mortgage procured by or through his vendor, 
the mortgagor, from the mortgagee as apparent owner of the lien. Marling v. Jones, 138 Wis. 
82, 119 N.W. 931, 131 Am. St. Rep. 996 (1909). 

. Ely v. Pingry, 56 Kan. 17, 42 Pac. 330 (1895). 

. Losey v. Simpson, 11 N.J. Eq. 246 (1856). 

. Burt v. Moore, note 34, supra; Jones, op. cit., sec. 596, p. 821. 
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that he has executed a mortgage which may be enforced against him unless he per- 
forms the condition by payment in a manner entitling him to a discharge. 


CONCLUSION 


The “payment” statutes have exerted a profound influence upon the law of mort- 
gage assignments in Kansas. Their provisions can be fully understood only when viewed 
in relation to the background of our customary modes of paying mortgage debts and 
our local land policy under the recording acts, upon which they have been superimposed. 
Viewed in this light, these statutes have in the main justified their existence. Since the 
first “payment” statute was enacted in 1897 the decisions of the Kansas Supreme Court 
(with the exception of the illogical departure in the Detwilder Case) have manifested a 
constant purpose to protect the mortgagor in discharging his obligations, whether ne- 
gotiable or non-negotiable. As long as protection of the mortgage debtor is held more 
precious in Kansas than the fluidity of mortgage notes, application of these statutes in 
payment controversies should be shaped consistently toward that end. 


CuHarLes W. Warp, ’40 
Joun Davin Srewart, ’40 
University of Kansas School of Law. 
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John Berglund opened an office in Clay 
Center, the old home town, but he de- 
cided beforehand not to open it alone. He 
married Miss Carol Sannenan, of Topeka. 
Good luck, John, on both ventures. 

Herb Hyland, of Washington, has opened 
a campaign for the Republican nomination 
for County Attorney. 

At Hutchinson, Harold Branine has gone 
in with Jones, Chalfant & Hunter, taking 
the place of Judge Fulton who died recent- 
ly—under the firm name of Jones, Branine, 
Chalfant & Hunter. 

Leon Askren has left Greensburg and 
gone back to the old home town of Atchi- 
son to practice. 

Phil Schrack was a visitor in Pratt for 
several days recently, coming down from 
Atchison to see his father. 

Dave Bond has accepted a position in the 
civil end of the Marine Corps, at Washing- 
ton. Dick Weaver has been taking census, 
and Ed Schroeter has been appointed Poor 
Commissioner. All three have abandoned 
their offices at Concordia while working on 
their respective jobs. 

Frank Baldwin has spent a couple of 
days in Topeka—just getting back as this 
is written. 

Marvin Brummett has announced for 
County Attorney of Cloud County on the 
Republican ticket. 

Lorn Weltmer has moved his office and 
that of County Attorney up to the new 
court house at Mankato. 


Jess White, of Mankato, took me down 
to the drug store to buy me a Coca-Cola 
and in due course apologized for the dry 
and arid state of the town and county. [| 
got to thinking about it afterwards and 
wondered whether business had been so 
bad Jess hadn’t been around much, or 
whether it was just a natural condition. 
I'll let George Teeple buy the coke next 
time. 


A new firm was organized in Pratt last 
December—Hampton and Geist. Hampton 
has been here for some few months while 
Geist is somewhat of a local boy, his home 
being in the county. 

The boys at Kingman, when law busi- 
ness slacks, seem to have a faculty of mak- 
ing some. I understand some of the bar 
members are resorting to the courts. 


I went up on the train several weeks ago 
with Miss Misener (Judge Hopkins’ sec- 
retary). I find she is not only a law grad- 
uate of Missouri University but admitted 
as well. 

Twenty-two good men passed the Bar on 
February 14. By the time this goes to 
print they will, I hope, have an established 
clientele. We welcome them and hope they 
all join the State Bar Association. 

Max Hall, of Anthony, was married a 
short time ago, and at the same time was 
appointed County Attorney to succeed Guy 
Neal, who had just died. 

Charlie Hyter is in with Herb Ramsey, 
at Hutchinson. Herb is usually a good 
picker. 

Art Sparks is in with Aaron Coleman, 
at Hutchinson. Hutchinson adds a new 
one every now and then. I like to see 
them open. 

Ex-Probate Judge Dave Rankin, of Junc- 
tion City, is now a full-fledged F.B.I. agent, 
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stationed at San Francisco. Ernie Skinner, 
of the local Bar, was appointed to fill out 
the term. Both are happy with the change. 

Russ Andersen has announced for Coun- 
ty Attorney on the Democratic ticket. 
Looks like John Blandan may have some 
opposition. 

Politics is getting rather thick. Tonight 
(about the middle of February) there is a 
Young Republican meeting at Hutchinson. 
I attended and found most of the young 
ones old heads at politics. 

Forest Horton, of Salina, has announced 
for County Attorney on the Democratic 
ticket. He hopes to succeed C. L. Clark, 
who has had the job a couple of terms. 

Walt Hembrow, County Attorney at 
Council Grove, has moved from the court 
house into a newly finished office down- 
town. Not to be outdone by his brother 
lawyer, Harry Tompkins has moved into 
the Morris County Building & Loan Asso- 
ciation building. 

Dutch Hauser, at Marion, gave me an 
order for “American Jurisprudence,” on my 
entrance. I then spent the afternoon with 
Dutch, trying to sell him a dog. The guy 
who wrote about the “will-o-wisp” and the 
“rainbow” at the end of the trail, etc., 
should find out how elusive is one in- 
terested in man’s best friend. 

As this is written, Alden Branine is down 
with the flu. Has been for a week, al- 
though better now. 

Jim Williams, a new comer to Dodge 
Ctiy, has wiggled himself into Carl Van 
Repirs’ office. This is no small achieve- 
ment—the boy must have something. 

C. R. Harner, of Dodge City, has an- 
nounced for County Attorney. Looks like 
several will be in the primaries, including 
Jim Williams. 

Bill Brasley, of Kinsley, is in the Vets’ 
Hospital at Wichita for a general check-up. 
Get yourself fixed up, Bill. 

Both Vincent Fleming and Morris Wild- 
gen, of Larned, gave birth to baby girls 
within the last few weeks. Lot of rivalry 
between the boys as to which one improves 
and grows the fastest. 

Keith Beard is taking his apprenticeship 
with Mr. H. Llewelyn Jones, at Meade, 
Kansas. Mr. Jones is one of the oldest 
members of the Kansas Bar, coming over 
here from Wales, and landing at Meade 
in the early days to practice. Mr. Jones 


503 


will be, so I am informed, 89 in May and 
is still active in the practice. 

Art Fleming told me today he has a 
son who will graduate in June, passing the 
Bar that month. He is now practicing at 
Scott City. I haven’t met the boy but he 
should acquire lots of experience with that 
gang of old-timers in Scott City. 

Vern Light and Herb Stuble told me 
today of a trip they took at the invitation 
of their New York clients. “The Gas Boys” 
had them come back for an interview, then 
proceeded to entertain them in typically 
New York fashion. Vern said he saw more 
in a shorter time than he ever hopes to 
again. Herb stated, without hesitancy, he 
was very much disappointed, after seeing 
New York for the first time, with Wash- 
ington. Philadelphia and Pittsburgh looked 
like country towns. He did neglect to state 
how the old home hamlet of Ulysses 
stacked up, but again one might easily be 
partial to western Kansas. The country is 
young, Herb, and may grow up some day. 
You must admit, it has come just a little 
way since the Indians had it. 

Clyde Bemmer, of Lakin, got stuck in 
the snow storm up Hutchinson way. Last 
reports stated he had been gone a week. 
I have known of lots worse things than 
that happen to lawyers who get in the 
other fellow’s baliwick. Moral: Better stay 
home, Clyde. 

Johnnie Edwards, County Attorney at 
Lakin, thas moved into the new court 
house. He has a real office and a darned 
nice little court house. 

Speaking about court houses, someday 
soon I hope Liberal will build one, giving 
County Attorney Harry Gaskill a private 
room, so I can see him without the W.P.A.’s 
taking me for a supervisor and, unsolicited, 
unloading their grief on me. 

John Henry Lewis, of the firm Russell, 
Lewis & Obee, at Great Bend, has just re- 
turned from an eye clinic at Kansas City, 
feeling much encouraged. John has been 
having some eye trouble. 

Roy McMullen, of Great Bend, has an- 
nounced for State Senator. This, you all 
know, is the place Con Russell filled with a 
large degree of credit. 

Ted Kelly and Fred Conner have taken 
over the interest of Mr. Billy Osmond, at 
Great Bend, Mr. Osmond having retired 
some three years ago. 
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Don Russell, of La Crosse, did a real first 
class job of helping me spend an evening 
in this home town. He is a genial host. 

Paul Ward, of Hays, has been laid up 
with the flu for several days, at home. Pat 
Malone never stays home so I can see him. 
Dan and Mrs. McCarthy seem to keep up 
with the mass of stuff they handle. While 
Henry Herrman and Ed Floor work both 
sides of a street, they office on Del Haney 
and Art Wiles—visit back and forth 
through a connecting door. Between the 
building of a new court house and the 
general run of business the Hays bunch 
keeps moving. 

Paul Aylward, at Ellsworth, has the fed- 
eral job on the new dam now being con- 
structed somewhere near Ellsworth. Paul 
is handling all titles and what condemna- 
tion proceedings needed. 

Donald G. Sands has opened an office 
at Holton, having been with the State Mu- 
nicipal Accounting Board as attorney un- 
der Governor Huxman. 

Floyd Hobbs, of Holton, is about to 
move into the old location—after a burn 
out—into new, rebuilt and modern offices. 
Floyd Hobbs is the only lawyer to burn 
out in “lo, these many years.” 

John Foulks has taken over the Moxcey 
office at Atchison and from what they tell 
me is going strong. 

Al Etchen is now a grandfather and says 
he hopes the third generation will carry 
on for the profession. 

Sol Weinstein was married recently, after 
graduating from K.U. this last year. He 
is now located with Al Etchen in Kansas 
City, Kan. 

Judge Charlie Miller, of District No. 4, 
of Kansas City, Kan., died on February 25. 
The Hon. Ed Schroeter has been appointed 
to succeed him. Ed is a good boy, and 
will make a darn good judge. 

Dan Cowie has opened an office at Troy. 
Mrs. Cowie’s folks live at White Cloud, 
and Dan commutes back and forth from 
the farm. Bob Guiere has also opened an 
office at Troy, while Andy Delaney has 
announced for the state Senate; along with 
his many other duties, this campaign is 
going to keep Andy busy. 

Ben Humphrey, of Girard, jumped the 
gun... he got a day off and went fishing. 
Of course it had to be the day I hit Girard. 

About a year ago I went into Don Ell- 
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man’s office, at Columbus. Mrs. Ellman 
had broken her arm just prior to my visit 
and was in the hospital. The next trip 
Don, himself, had undergone a major op- 
eration; and today, as I entered his office, 
he was putting on his coat to attend his 
brother-in-law’s funeral. If this “ain’t the 
breaks, then I dunno.” 


Glick Smith, of Girard, complains about 
having the flu and not being able to re- 
cover. His secretary speaks up—in a rather 
positive way— and states she thought slack 
business made him that way—she did not 
know flu could do it. 

Jo Gaitskill paints the stairs leading to 
his office during business hours. I asked 
him why he did not wait until after hours. 
His reply was his clients knew nothing 
about hours, they came at all hours and 
that one time to paint was as good as 
another, which all reminds me, from what 
I have seen, some clients—on the pretext 
of paying a small fee—do expect a lot. 

A. L. Foster, of Parsons, is in Kansas 
City on business, as this is written. 

Far be it from me to grind my own axe 
in my own column but. . .! John Mark- 
ham patronized a certain itinerant law 
book salesman coming through Parsons one 
day and got his fingers burned. I know 
of a dozen other offices that have had the 
same experience. 

Ed Patterson and Cap Watson, a couple 
of Pittsburg’s better lawyers, both died 
during the month of March. C. O. Pingry, 
the “ole war horse, hisself,” has been in 
the Veterans’ hospital, at Leavenworth, for 
a couple of months with a heart ailment. 
Mrs. Steve, his secretary, says he will be 
home somewhere around April 20. 

Bob Lemon is in Washington helping his 
friend Harry Woodring make generals out 
of corporals —or something. Whatever it 
is, Bob can do it. 


Doug Hudson has just returned from the 
hospital, where he underwent a hurry-up 
operation for an over-zealous appendix. I 
learned they got to him just in time, con- 
sidering it took over an hour to get him 
quiet, but not before they had given him 
a spinal block on top of a general anes- 
thetic, and then another hour to get the 
job done. The second day he dictated a 
brief—and a long one at that—from the 
hospital bed. Just a few of us left to up- 
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hold the old saw, “out west, where men are 
men and smile at hospitals, etc.” 

Roy Nelson and Bob Finley have dis- 
solved their office association, Roy moving 
across the street, over the Morrill and Jones 
Bank. The boys outgrew their quarters. 

Dick Shaw, of Hiawatha, is running for 
Probate Judge. Starting early and staying 
late, he seems to like the political game. 


Freddie Mann, of Topeka, got married 
recently. Bought a home and now, I un- 
derstand, is pretty much domesticated. 
Ford Harbaugh, with a great deal of en- 
thusiasm, told me how much better off 
Freddie was than he. I just wondered what 
Ford had up his sleeve. 

Tom Lee has gotten into a new office at 
602 New England Building, and Hugh 
McFarland is also in a new location at 
620 New England Building. 


Charlie Stough has come back to Law- 
rence after a year in Chicago with one of 
the better firms. 

Bill Carey, of Hutchinson, chairman of 
the Section Committee, has called the com- 
mittee to meet at his home. The commit- 
tee business will soon be dispensed with 
and the real business of the meeting will 
then take place. The committee will enjoy 
the usual Carey hospitality . . . and how! 

W. M. Shaffer, of Frankfort, is running 
for County Judge on the Republican ticket. 
To date he has no opposition on his own 
ticket. 


Another Legal Institute, held under the 
guidance of the Wyandotte County Bar, 
has gone down in history as a huge suc- 
cess. The boys entertained in true Wyan- 
dotte fashion for all of us who were there. 
Those not attending missed a good pro- 
gram. Matt Guilfoyle talked in the after- 
noon and Warren White in the evening— 
both doing a good job on the subjects 
assigned to them. The surrounding seven- 
teen counties were invited and most of 
them had some representation. 

Blake Williamson is known far and wide 
for an unimpeachable truth and veracity. 
- He confided that a six-weeks trial in the 
Union Pacific Market Case in Federal 
Court caused his hair to come out, and 
when I say come out, I mean “come out.” 
The trial rested and back came the fallen 
follicles, and is he proud! Just like a 
woman with her first ten dollar permanent. 
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He talks about it, and so does every one 
else. 

Charlie Garrison, of Garnett, is running 
for state Senator. The boys do like politics. 

Herb Wilson has taken a leave of ab 
sence from the office at Salina, leaving it 
in the hands of his able partner, C. B. 
Dodge, while he assumes the duties and 
title of Acting Director of Research, State 
Labor Department. 


Hart Workman is leaving for Denver 
on a matter to be presented before the Se- 
curities Exchange Commission at that place. 

Charlie Steiger is in Lincoln, Nebraska, 
on a tax matter before the Nebraska and 
Kansas Motor Carriers. 

Walt Steiger took his lady friend and 
went to Kansas City. He stated that if 
Charlie and Hart had to leave, he likewise 
would take a trip, but it looks like a social 
event. 

Con Russell and his wife, along with 
some friends, left for South America re- 
cently. Looks like a trip worth while; we 
hope Con enjoys himself. 

Jesse Wall is in the hospital, having been 
very sick, and still is, but the report comes 
back he is on the road to recovery and ex- 
pected out soon. 

Innis Harris, just recently married, while 
making a trip with his wife, ran into a 
truck just west of Wichita. Mrs. Harris 
was killed in the crash and it put Innis 
in the hospital at Kingman where, as this 
is written, he is still confined, although now 
on the road to recovery. 

My old friend, Judge Turner, of Newton, 
has closed his office, given the youngsters 
some or most of his books, and retired. 
Grand old fellow . . . the Bar of Newton 
will miss him. 

Sam Mellinger, of Emporia, is the first 
Lyon County candidate to enter the po 
litical field. He announced for County At- 
torney on the Republican ticket. 

Lew Hasty is out for District Judge, a 
candidate for the place now held by Judge 
Ross McCormick. John Boyer has also an- 
nounced his candidacy for the place held 
by Judge Grover Pierpont and Dale Bryant 
is hoping he can unhorse Bob NeSmith. 
Judge Williams is not up this time . . . this 
accounts for the four divisions of Sedgwick 
County District Court. 

J. D. Lair has closed his office in Hays 
and returned to the old home town, where 
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he has set up an office in the suite of 
Kagey, Black & Kagey. J. D. looks like he 
was fit and proper. 

Harold Irwin has left the haunts of Har- 
ley & Harley and cast his lot with P. K. 
Smith and Dick Hickey, in the Brown 
Building. 

Commodore Fred Bouner, I understand, 
has a boat. What he is trying to do now 
is build a lake. Looks like the Law prac- 
tice has some compensable angles. 

Gordon Sloane has left the D.A.’s of- 
fice to take a position in Astoria, Oregon, 
with one of the larger firms there. I. I. 
Alexander gave a dinner for him before 
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he left, with about 50 members of the bar 
in attendance, including the District and 
Supreme Courts. 

Larry McVey and Wallace Carpenter, 
from Independence, along with Harold 
Wayman, of Coffeyville, have announced 
for the Republican nomination for County 
Attorney. Frank Leibert, present assistant 
to Clement Hall, is the Democratic Can- 
didate. Looks like the boys want the job. 

Leavenworth County has organized a 
County Bar Association, Judge Wendorff 
being honorary president, and Jim Kelsey, 
Jim Snyder and Walter Biddle being the 
current officers. 





This Year 
THE FIFTY-EIGHTH ANNUAL BANQUET 
Friday Night, May 24th 


6:30 P.M. 


Allis Hotel 
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Albert Lincoln Berger 


was born on February the 2nd, 1865, at Lebanon, Illinois. He 
was the son of Adolph Berger and Cecelia Anne Adams Berger. 
The father came to the United States from his native Germany 
in 1848 and was later active in the organization of the Republican 
Party and was a member of the Illinois Constitutional Conven- 
tion. He was a physician and surgeon by profession. Cecelia Anne 
Adams was a descendant of John Quincy Adams. Her father 
owned the Mermaid Hotel referred to in Charles Dickens’ work 
“American Note.” 


A. L. Berger married Estella Josephine Hecker on November 
10, 1887, at Summerfield, Illinois. Both lived to celebrate their 
golden wedding anniversary in 1937. 


In 1886, Mr. Berger entered the practice of law at Kansas 
City, Kansas, where he became a charter member of the Wyan- 
dotte County Bar Association. He was the last living member 
of that organization. 

Mr. Berger was a graduate of McKendree College, where he 
received his Master’s degree, and of St. Louis College School of 
Law (now Washington University), where he earned his Bach- 
elor of Laws degree. 

When Mr. Berger entered the practice, there were but thirty- 
two volumes of reports of the Supreme Court of Kansas; when 
he died there were more than one hundred and fifty volumes, and 
in almost every volume following Number 32 can be found 
cases in which he participated. 

He was a positive character, strong in his convictions and 
devoted in his friendships. He was deeply patriotic and devoutly 
religious. The American flag was always to be seen flying from 
a flag pole in his yard. 

His passing marks the loss to the Kansas bar of an active, 
gifted member. 
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FIRESIDE CHATS 


Conducted by 
GROVER PIERPONT 
of the 
18th Judicial District 




















If it hadn’t been for the genial editor, J.B.P., there wouldn’t have beem any “Chats” for May. We 
just forgot. Too much work? Too much play? Well maybe the old gray mare ain’t what she used 
to be. Of course it couldn’t have been politics. It might ‘be that Chief Justice Dawson over-estimated 
matters when he said, “I am looking for a busy man to do a job,” and then calmly handed the writer 
TWO big jobs out west. 





oO 


Anyway the Journal is so full of news and meaty articles these days that “Chats” are not much 
missed. Surely by the time you get down to the last two pages you must be well filled and satisfied. 


> 


Here’s a few little gems for lawyers when they have a tough case in the Supreme Court and 
want to “apple polish” the justices. That's the very, newest phrase, “Apple Polish.” Just got it from 
my younger son, a junior at Wichita University. Whence came these little gems? They came, dear 
reader, from a kindly bird and here they are. 








Chief Justice Dawson allows his mind to wander to a nice little farm where he fools himself into 
believing he will spend a few idle moments and eventually settle down to quietude. He won't, though. 
None of them do. 


> 





When Justice Harvey runs low on work he begins to get nervous and feels generally out of sorts. 
He is not happy again until he has found something requiring the burning of midnight oil. So what? 





Justice Smith is writing a complete history of his part in the World War. He feels badly because 
he never could find the details of what his father did in the Civil War and so he wants his children 
to know first-hand the bit that he did. 





Justice Wedell puts in many long and weary hours to satisfy; himself that his work is just right. 
Just as in the old baseball days the ball must be right over the plate or he won't move his bat. 


> 


Justice Thiele makes the most strenuous work seem almost easy. In fact, one of his old friends 
accused him of loafing, but little did he know that it was the method and not the amount of work 
that was being presented to view. The Justice learned it in school. 





o- 


Justice Allen yearns for the old class room where he could lay down the law that was the law. 
How he would like to face young America in its formative stage instead of hard boiled lawyers! Too 
late; you’re needed here. 








oO 


Justice Hoch may not be the oldest in service but when he writes an opinion the reader knows 
he knows the law from beginning to now. He studies and a brief to him is something that just peps 
him up to get at the bottom. Well, read his opinions, 





There you have what the birdie said. It may help you win that five hundred dollar fee or it should 
be, earn that fee. And then “Chats” is safe because the) Supreme Court never decides a case on the 
personality or doings of a trial judge or lawyer. How do we know? The Chief Justice told us so at 
Wichita not so long ago. 


a 
“> 





Forgive us, we pray, the truth (cryptic). 
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“I am still not convinced that I care to advocate a cause before a lay jury wherein the law 
favors the other side, but simple justice unsupported by profound logic would indicate a fair chance 
of success.” Read that sentence again and yet AGAIN. It was written by a fairly young lawyer— 
a clean looking, clean thinking lawyer. Just now I am not going to give you his name. Something 
tells me that this young man must be going places in his profession. 





oO 


Are you familiar with the statute that requires written notice when an alibi is to be a defense 
jn a criminal matter? One lawyer last week was not. It hurt the judge to have to refuse the defense 
even though the client was guilty. Don’t get caught on this hook for the unwary. 





oO 


Said a lawyer from the north end of the state, “That case is being made a political football by 
a judge who is no longer in politics.” Well, suppose he was in politics—that is, supposa he must get 
his office by the sovereign choice of the electorate—“would that make any difference?” Chances are 
that one weakness of the state judiciary is that it has to be in politics and yet “ ’twere better thus, than 
death alone remove a broken twig.” It’s easier on the tree to prune it. 





oO 


The Sunflower Boys’ State will soon be in session. Count your son lucky if he is one of the 
chosen boys. 





oO 


Should you ask to have a jury view the premises im a criminal case? We are told that it is with- 
in the discretion of the trial judge to allow or deny the application. Inevitably jurors will attempt to 
re-enact the scene. The conditions of weather, light, time, angle of observation, and many other things 
will be different. Why should a jury view the scene anyway? Besides it’s dangerous. 





o> 


Here’s what happened to one jury in a liquor case after a lawyer had strenuously argued that it 
was impossible for liquor to have been found on the place and demanded the jury be taken out. As 
the jury marched in the house and one juror opened a closet door, down dropped a pint of pure 
Kentucky rye. It wasn’t very hard for this jury to convict and up to that time the defendant had at 
least a Afty-fifty chance. 


o™ 





Last issue the first essential of a good trial lawyer was suggested. No one has, as yet, contra- 
dicted and that for a columnist is batting a high average. Now what is the second essential? 





> 


Advance preparation. That means interviewing every possible witness and advisedly taking an 
affidavit. Also running down all possible lines of testimony. Incidentally, the witness should be told 
something of court procedure so he won't gag when asked who he has talked to about the case. 


o 


The world has moved so fast that many lawyers are trying cases entirely on their wits. That is, 
they depend on the moment of trial to guide them as to what to do. Need it be said that this is 
dangerous, unfair to the client, and ought to be classed as unethical conduct? 








> 


Are you one of those discouraged lawyers, of whom we have so many today? It isn’t comforting 
to say that there is just as much discouragement in other professions, It is just as hard for lawyers 
to adjust themselves as anyone else, but just as necessary. And the guess is that we haven't seen 
anything yet. 


© 





If the Allies win the war, after two or three years of fighting, two things may happen: First, an 
impoverished world will call on us for help; second, the United States will experience such an in- 
flation as has not been dreamed of with a dollar worth as little as a dime. Need it be said' what that 
means to the professional and salaried man? History, recent history, tells the answer. 


> 


If Germany wins the war, we may have: First, demand for help from the impoverished; second, 
the Dominion of Canada as a German colony and a feverish rush to build northern fortifications, bat- 
tleships and planes with destructive costs expressed in taxes. You see, Canada has two things Germany 
needs: First, room for ten to twenty million people; second, fertile fields wither wheat, livestock and 
those things Germany most needs, including ores. 








oO 


A dream, gossip over the tea cups? Well, perhaps. It is to be hoped so. But if either of these 
things prove true what about you and me? They tell us we are living in a new age; these are modern 
days; we must keep step with progress. That's right “if it is progress,” but supposing it is not? Well, 
let's just suppose and pack our suitcases for the State Bar convention at Wichita, “the town that never 
disappoints.” Until then, adieu. 
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Recently Announced--- 


The New 


“Life-Time”’ 


One Alphabetical 
Arrangement 


Covering All 


Federal Case Law 


1754 to Date 
Standard Key Number Classification 


Ask for full details including pre-publication 
price and liberal terms 


West Publishing Co. Saint Paul, Minn. 


























We don’t have a doormat 


with “WELCOME” on it... 


. . - « BUT EVERYTHING ABOUT THE LASSEN IS 
PLANNED TO MAKE YOU FEEL AT HOME! 





® Comfortable Rooms 
@ Friendly Service 
© Real Hospitality 
@ Appetizing Food 


Convenient Location 
in the Center of 
Downtown Wichita* 


*2 Blocks from the 
Federal Building 


3 Blocks from the 
Court House 











You'll enjoy your every meal in 
THE BEAUTIFUL COFFEE SHOP 


“Famous For Its Food” 


HOTEL LASSEN 


“Wichita's Best Address” 


Henry J. Hayn, Manager 
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Write us for information about the 


SIX in ONE 


Edition of United States Su- 
preme Court Reports L. Ed. 


@ The compact set of U.S. Reports L. ed. 
now consists of 47 books containing 1 to 304 
U. S. Reports. Originally planned to meet 
the situation where economy of shelf space 
is of prime importance the saving in labor and 
material enables us to market this edition at a 
remarkably low price. 


@ Printed from the plates of the famous L. ed. 
on thin paper of great opacity, the workman- 
ship of this set of U. S. Supreme Court Reports 
is of the highest quality. The first 70 books 
of U.S. L. ed. (single volumes of official U. S. 
1-271) are bound in 35 books. Wolumes 71 
to 82 are the identical volumes of the famous 
L. ed. This makes a total of 47 volumes con- 
taining all the decisions of the Court officially 
reported in 304 volumes or more than six vol- 
umes of U.S. Reports per volume of this com- 
pact set. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
ROCHESTER, NEW YORK 
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Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


Things Ne, 
Batt himself, the young inventor... 


you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 


improvements to the telephone art. 


not know... ita 


T= men who aided Alexander 
2 


Tuomas A. Watson, making with his 
about your own hands the first telephones... to- 
day his place is filled by the great 
7” l h shops of Western Electric Co., which 
e€ ep one supplies at a saving the materials 


needed in the Bell System. 
e v 7 + 


Ganpivez G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comesin theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have #™ 
gone to give good telephone €) 
service at fair cost to the user. % 


SOUTMWESTERN BELL TELEPHONE COMPANY 
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A Car Rolls Easily 
.. » Downhill 


And just as a car rolls more easily downhill, your eyes see 
more easily with plenty of light. Trying to see and work 
with poor light is the hard way . . . the uphill way... 
and you pay for it with eye-strain, headaches, and loss of 
efficiency. 


You can prevent all this so easily and inexpensively with 
good light. Just call a K.G. & E. representative for a free 
lighting survey. He has the proper instruments to meas- 
ure the light for the kind of eye work you and your em- 
ployees are doing. 


If your present light is not right, he can show you how 
to improve it for greater seeing ease and efficiency in your 
office. There’s no charge or obligation. Just call or write. 


Offices at 


Wichita - Newton -_ El Dorado 
Arkansas City - Pittsburg 
Independence 


KANSAS %% ELECTRIC COMPANY 
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A Luxury Then - - - - 
A Necessity Now 


v 


Recognition of any product as being 
supreme in its field comes gradually 
through years of merit. The first 
Shepard, generations ago, was pur- 
chased by the leading law offices and 
attorneys. It was a luxury to be af- 


forded by the few. 


But the nature of the service rendered, 
the time and effort saved and the care 
with which these citations are pre- 
pared produced a genuine economy. 


What was a luxury then is today a 
necessity. They are indispensable in 
every law library. 


v 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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The 


C. P. GAS RANGE 


ls as Modern as Tomorrow 








It offers you beauty . .. every automatic work- 
saving feature . . . and the benefits of the finest 
cooking fuel. 


The Gas Range is America’s preferred cooking ap- 
pliance. One glimpse at the C.P. Gas Ranges will 
show you they are the most modern and most beau- 
tiful ranges ever designed. Housewives will want 
to know what they will do! 


The 22 points embodied in the C.P. specifications 
include superiority in construction and operation, 
fastest and most useful top burners on the market, 
high speed oven and broiler burners, extra heavy 
insulation . . . and dozens of other improvements. 
You can perform culinary feats on a C.P. Gas 
Range that were never before possible. You will 
find that every improvement is scientifically de- 
signed to lower the cost of cooking. 


They Save Food - Save Fuel - Save Time! 


The C.P. seal represents the latest developments in 
cooking equipment. It stands for 22 super-perform- 
ance standards established by the American Gas 
Association. Leading gas range manufacturers are 
now making de luxe ranges that include all 22 
features. Such ranges are identified by the C.P. 
seal which signifies ‘Certified Performance.” 


Stop in at your Gas Company or Gas Appliance 
Dealer’s and see the new 1940 C.P. Gas Ranges 
for yourself. 




















THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 
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Hotel Allis 


A FRIENDLY HOTEL 


HEADQUARTERS 
for the 
Kansas State Bar Assn. Convention 
May 24 - 25 - 26 
® 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 
Kit Kat Coffee Shop and Pup Lunch 


It Costs No More to Stay at the Best 





p> Make Your Reservations Early ~q 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 
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Don’t Overlook the 


Kansas Law 


Found in the American Law Institute’s 


Restatements of the Law 





Complete Kansas Annotations 
are now ready for 


Agency Trusts 











Prepared under the auspices of 
The State Bar of Kansas 


Kansas Courts are Constantly Citing the Restatement and 
the Annotations are a valuable part of the jurisprudence 
of the State 


WwW 


Get full details from your regular 
Law Book Dealer 


AMERICAN LAW INSTITUTE PUBLISHERS 
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IMPORTANT--KEEP THIS AD 


COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES pen FILE 

Including New Statement o airs | Full Cloth, per Volume________ $2.25 

Single Set ------------------ $1.75 Full Buckram, per Volume-_-_-_-_- 2.75 


to Four Sets, each._._---- 1.50 
al or ll ie ena ‘Sass 1.25 | Full Leather, per Volume__-_-_-- 4.75 














THE WICHITA EAGLE PRESS @ Wichita 








NATURAL PREFERENCE 


* 
is given the advertisers in The Journal by the attorneys of Kansas. 


Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 


* 


The Journal Publication Office 


319 South Market Wichita, Kansas 
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GENERAL INDEX 


Volume 8 
LEGEND: (A)—dArticle; (N)—Notes and Comment; (D)—Recent Decisions; (L)—Legislation. 


Page 
— 


Administrative Law and Judicial Adminis- 
tration, Report of Committee on 

Amendment of Laws and Uniform Legisla- 
tion, Report of Committee on 

Americanization and Citizenship, Report on. 94 


— 


Berger, Albert Lincolna—In Memoriam 


—_—C— 
Clark, Robert M.—Bar Greets Younger 
Members 
Committees of State Bar Association 
(1939-1940) 
Constitution and By-Laws of State Bar 
Association 
Constitution and By-Laws of State Bar As- 
sociation, Report of Committee on 
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